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FOREWORD 


A social problem usually divides the interested public into two camps: those who 
insist upon action and those who believe that, left alone, the problem will solve itself. 
But the problem posed by the heavy toll which the automobile accident exacts each 
year is an exception to this generalization. If there have been any enlisted in the 
latter group, they are no longer heard from. Without dissent comes the demand 
for action, a demand which, very naturally and very properly, has been focused 
chiefly upon preventive measures. But, increasingly, thought is being given to the 
consequences of the accident which is not prevented, and it is with that phase of the 
broader problem that this symposium is concerned. 

Monetary compensation may heal an injury to property; it will only mitigate 
the suffering which ensues from bodily injury—and sudden death. Yet it constitutes 
the sole remedy which society, through the law, can apply, and, not infrequently, as 
Miss Corstvet’s article attests, its importance to the victim or his family is extreme. 
Under what circumstances and to what extent this remedy should be available, how 
this determination should be made, and how compensation can be assured when 
compensation is merited, are questions which are not easy of solution. To their con- 
sideration the lawyer can bring a special competence, but they demand the attention 
of all persons concerned by the automobile accident problem. 

This symposium, after an introductory article depicting the problem in terms of 
human costs, presents two articles which describe certain of the effects of the auto- 
mobile accident upon the rules of tort law and upon practices in tort litigation. The 
succeeding articles deal with three types of measures designed to assure that whatever 
remedy the law prescribes will not be defeated by the financial irresponsibility of 
the person on whom liability is imposed. 

The first of these measures—the financial responsibility law—has been widely 
enacted in varying forms throughout the United States and Canada. Massachusetts 
and Great Britain have invoked the second—compulsory liability insurance, although, 
as applied to commercial vehicles, the requirement is by no means uncommon. As 
yet untried, the third measure—the automobile accident compensation plan—is 
nonetheless provoking widespread discussion and debate. Still other approaches to 
the problem may in time be developed, but certainly familiarity with these three is 


prerequisite to further inquiry. 
D. F.C. 








THE UNCOMPENSATED ACCIDENT AND ITS 
CONSEQUENCES 


Emma Corstvet* 


A friend of mine, young, handsome and a wit, the wife of a lawyer and mother 
of two youngsters of three and four, was riding on the Post Road on a Sunday after- 
noon. Another automobile careened towards her car, bumped it, skidded off and 
disappeared around a corner. It required only a minute for all this to happen; but 
within that minute Theresa had been thrown out of the car, flung against a stone 
and was dead. To us, shocked and incredulous friends who read about it in the 
paper, it was not one of the 33,000 killed that year by motor cars. It was Theresa, 
whose outrageously bland fibs were always waiting to catch us unawares, who had 
built up around her this charming home which now, senselessly, was shattered. 

About the same time in Connecticut, Steve Carlson, a laborer, was injured in an 
accident, his hip smashed. While he was in the hospital and for sometime after- 
wards, his wife and children managed. They borrowed from relatives, used up 
small savings, exhausted their credit with the grocer. The rent fell behind. Finally, 
a year later, the family gave up and was taken in by his parents until such time as 
“maybe his sickness gets better.” There was no compensation. There was no news- 
paper report of this unimportant series of events; it is recorded only in statistics 
which state that about a million people were injured that year by automobiles. 

A little later in the year, Pasquale Miniotti was killed while crossing a street. A 
brief notice in the local paper stated that the driver had been found by the coroner 
to have been drinking and was arrested for homicide but later released. The widow 
got $500 life insurance, more than half of which she foolishly spent on the funeral. 
Seven months later she was living on occasional gifts from her former husband’s 
employer and on gifts of food from neighbors. The landlady had not yet had the 
heart to put her out. There had been no compensation. 

These three people—or, rather, those three families—represent part of a price 
paid by some individuals for the physical progress of society. And however much 
we may dislike this particular type of tribute paid to the automobile, we can no more 
scrap the motor car than we can the Diesel engine, the linotype or the stretch-out 
system. Clever engineers and inventors produce the new tool and society, adopting 


* Assistant Professor of Social Sciences, Yale University, Institute of Human Relations, 1929-36. In 
charge of case studies of automobile accidents in Connecticut for the Committee to Study Compensation 
for Automobile Accidents. Contributor to legal and social science periodicals. 
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its advantages, learns only gradually that it carries a human cost which must be 
reflected in a modification of the social structure. 

The concern of this article is not with reduction of accidents, itself an important 
problem. It is not with such social consequences as followed upon Theresa’s death, 
the husband’s grief, the suddenly unprotected world of the children. It is with 
Pasquale’s widow and the family of Steve—with the blunt consequences of lack of 
money. We are dealing not with rights, duties, privileges and immunities but with 
certain social facts. Assuming that accidents can never be eliminated, at what human 
cost does the present compensation structure function? But first we must know 
how it functions.* 


I 


If no liability compensation is received by the injured person, there are other pos- 
sible sources through which he may recoup his loss or part of it, such as insurance 
policies, employer’s continuing wage, free care or gifts of friends. Our Connecticut 
studies for the Committee to Study Compensation for Automobile Accidents showed 
that in 14% of the injuries some compensation of this type was received.? Occasion- 
ally it was really substantial. There was, for example, a severely injured linesman 
with four dependents, including a new baby. The operator of the car spent 30 days 
in jail, but the car was in his wife’s name and no compensation was received. For 
over a year the fellow employees of the injured man took over his shift, dividing the 
time between them so that he might be paid. But this is exceptional. Most com- 
pensation of this type is small. Gifts are generally limited to neighborly bowls of 
broth or the custodianship of children while sickness is in the house. An employer 
does not normally feel it necessary to carry along a worker for whom he is not liable. 
Accident insurance is the privilege of those with some surplus income. And though 
the poorest family hangs on to its 10 cents a week insurance payment, the policy this 
represents is not generally large. When compensation was received, the most usual 
amount (excluding fatal cases) was from $10 to $24. In fatal cases it was about $500 
to $1,000. 

It appears, then, that except in fatal cases, little is to be expected from any source 
other than liability compensation. And this depends not only upon proof of the 


1The writer has not attempied here a “scientific” description. Although she believes that figures have 
been accurately presented, lack of space prevents the careful definition and qualification necessary for a 
cautious treatment of them. For a presentation of most of the figures and the wherewithal for evaluating 
them, those interested are urged to examine the Report by the Committee to Study Compensation for 
Automobile Accidents to the Columbia University Council for Research in the Social Sciences (1932), 
especially pp. 218-35 and the appendix. The Committee's total figures cover investigations in ten localities 
of the United States. However, as the two Connecticut studies were the most detailed, many figures are, 
of necessity, taken only from these studies. Connecticut is a state having a financial responsibility law but 
no compulsory insurance requirements. At the time of the investigation 55% of all cars within the state 
were insured. This was not typical of the country, since only one state, Massachusetts, had a higher 
percentage of insured cars. The bias in Connecticut figures, it will be noted, is in terms of greater-than- 
average insurance and consequently more frequent compensation. 

?In Connecticut 92% of the temporary, 83% of the permanent, and 32% of the fatal injuries received 
no compensation from any source other than the liable party. 
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“liable party’s”® negligence and of the absolute freedom from negligence of the in- 
jured person but on financial responsibility and bargaining power. The test of the 
first two is what the courts do about them and probably less than 1 per cent of the 
cases ever come to trial. The test of financial responsibility is usually insurance. 
The figures of the Committee to Study Compensation for Automobile Accidents 
show how small is the chance of getting any compensation if the driver-owner is not 
insured.* If the liable party is financially responsible, the bargaining process and 
the antagonists’ respective opinions on legal responsibility become intermixed. If the 
financially responsible person or his insurance company regards himself as probably 
liable a figure may be ultimately agreed upon. In a sense, the ultimate price of an 
auto accident, when there is one, is fixed by the higgling of the market. But unlike 
the picture of the neo-classic economist, there is no row of buyers opposed to a row 
of sellers. Neither buyer nor seller has competition, and the outcome depends only 
on their relative strengths. In small claims the injured has often an advantage. His 
claim may not even be good in law, but he can harry the other man and cause him 
expense of a trial greater than the amount which would lead to settlement. 

But, in general, the injured is at a disadvantage in bargaining. A part, in fatal 
cases, is psychological. To haggle over payment for a death may be, to those who 
can afford the luxury of sensibility, like taking 30 pieces of silver for a beloved person. 
And occasionally people who cannot afford this luxury also feel the same way in 
the midst of grief. But the great disadvantage to the injured is that while the buyer 
of a waiver of future claims is not anxious to buy at all unless the horizon is really 
threatening, the seller must sell to this buyer or none at all. His costs have been 
forced from him, he must recoup what he can. And, if the outlay has been serious, 
the injured often needs money and at once. In Connecticut 25% of the injured had 
a total family income of $1,500 a year and 59% less than $2,500. 31% were either 
sole family supporters or one of two. Such a situation leaves little leeway for unfore- 
seen emergencies. The family doctor may wait, the landlord be generous, the grocer, 
up to his limited means, give credit. But a nurse is not a capitalist and needs her 
wage at once, a specialist is not the family doctor, the need for coal and light, 
medicine, special sick foods and some unavoidable necessities of family living goes 
on. The result is that the families most in need of compensation can often least 
afford to hold out for an adequate price, i.¢., a price commensurate with expenditure 
and as great as those who can afford to wait might obtain. 


* This term will be used herein to designate the person whom the injured person alleges to be re- 
sponsible, although actually he may never be held liable or admit his negligence. 
“CommiTrTee’s Report, supra note 1, at p. 76 et seq. 
Inyur1Es Not CoMPENSATED BY L1ABLE Party (CLosep Cases ONLy) 


Temporary Permanent Fatal 
SENN ial ost Ris See SN SIS Ee eee 14% 4% 12% 
Oe a ee a ee 73% 79% 83% 


.The infrequency of compensation from liable parties not insured is probably related to the fact that 
people with assets regard insurance as property protection whereas people without it often say blithely, 
“What if something does happen. No one can get anything out of me. I haven’t got anything.” 
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In the results of bargaining, then, there is often neither rhyme nor reason. Small 
injuries receive more than large ones. In fatal cases, where the troublesome task of 
determining the extent of injuries is grimly obviated, $50 is received for one young 
child, $1,800 for another. For the death of one married man of about 30, with 
several dependents, $200 is received; for another in approximately the same position, 
$5,000. 

It has been said that, if compensation is received at all, the ability to wait is an 
important factor in bargaining for the amount. It would seem that either party 
has power to terminate the deal—the injured by accepting $1 for a hundred dollar 
injury, the liable party by paying $100 for a dollar injury. If the injury is temporary, 
either party may be the one who is holding off, the liable party because he is, 
naturally, in no hurry to part with his money or because he thinks too much is asked,® 
the injured because expense is so small that he can afford to wait or because he 
feels he cannot afford to take the price tendered. In the longer temporary injuries and 
in permanent injuries, it is often the liable party who is more apt to want the busi- 
ness closed. Here the injured is caught between two fires, and is peculiarly vul- 
nerable. He does not wish to settle before knowing the extent of his losses. On the 
other hand he receives nothing until the settlement; meanwhile his need may be 
great and the present value of an uncertain future amount will be heavily discounted. 
It is in these cases that the swift reception of compensation may be of great im- 
portance. In fatal cases, even involving a sole earner, delay may or may not be 
important. If life insurance tides over the immediate crisis, it is the long vista of 
the future which counts. 

Whatever the reasons, in Connecticut, compensation for temporary injuries, when 


received at all, was usually received fairly soon, while for permanent and fatal 


injuries settlements were slower.® 


This bargaining process, it must be remembered, is seldom direct. It takes place 
through the mediation of two lawyers or a lawyer and an insurance adjuster. The 
injured’s representative is most apt to take the case on a contingency basis, charging 
25 to 50% and sometimes more. The lawyer’s charge is usually subtracted before 


5'The writer does not mean to imply that all liable parties are scamps and all injured persons angels. 
The whole character of the bargaining smacks of the horsetrade. The defendant claims he was not 
negligent and, if he was, so was the plaintiff. The plaintiff claims he was utterly free from negligence 
and the defendant plainly careless. Actually, in most cases and aside from a firm conviction that the 
other fellow was wrong, neither party has any clear idea of what happened until time and the repetition 
of his wrong has fixed a firm memory in his mind. Moreover, the defendant claims the plaintiff was 
not really hurt or‘at least not badly, and the plaintiff exaggerates his injuries. As a result of this accepted 
style of bargaining either party, if he wishes to be decent, is at a disadvantage. 

The judgments of extent of injuries employed here were primarily in terms of expenses and wage 
losses. In Connecticut plaintiff's temptation to exaggerate was corrected so far as possible by a system of 
checks with hospitals, doctors, employers, etc. It was found that, while extent of injury often appeared 
exaggerated, actual expenses were not, as a rule. 

*CommiTTEE’s REPORT, supra note I, at pp. 93-94. The Committee to Study Compensation for 
Automobile Accidents reports that in cases where there was insurance, one-half of the permanent and fatal 
injuries were unsettled after 6 months and most of these after one year.. Further, that their court record 
studies show that in cases which go to trial the total delay will be one to three years. 
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the injured receives his check so that between the price paid by the liable party and 
the price received by the injured there exists a conspicuous difference. 

A study of closed cases only, that is, cases exclusive of those where the matter 
was still pending or some hope of compensation still lingered, showed that more 
than half of the fatal and permanent injuries either had received nothing and ex- 
pected to receive nothing or had received less than the actual expense of the acci- 
dent.’ This proportion was probably lower than the average since the figures were 
based on a series of studies which included two studies in Massachusetts, where 
insurance is compulsory. 

But our concern is not so much with who gives compensation as with the extent 
of compensation received. If we lump all forms of compensation, whether from 
insurance, liable party, employer, etc., we have the following: 


BALANCE oF CoMPENSATION WITH ACCIDENT ExpEnsEs® 


RECEIVED 


All injuries Temporary Permanent 
I tit aS os ies io di dis Hass Kew 5 0a5.6 41.6* 43-2 48.3 
bees Geen Wieciedl Gapense ...................... 6.7 55 11.0 
Misdical expenses Gquivalent ..................... 6.6 75 i] 
More than medical expense, less than total........ 11.2 11.9 11.0 
PE INE foie fos kicccesesusene veciees 33-9 32.6 28.0 


* 14% of these might in the future receive something. They were not closed. 


In short, 67% of the temporary injuries and 72% of the permanent injuries had 
received less than the actual expenses of the accident. Of all cases, temporary, per- 
manent and fatal injuries, 66% received less than the equivalent of actual expenses. 

Fatal cases were not presented separately here. It would be ridiculous to present 
the cost of a fatal accident merely in terms of the funeral expense and the possible 
medical expense if the person killed were an earner. Yet potential wage loss is 
exceedingly difficult to estimate.® If we do balance the immediate expenses of a 


7 According to a synthesis of the Committee’s total figures for all closed cases, 47% of the temporary 
injuries, 56% of the permanent injuries, and 55% of those which were fatal received less than the expense 
of the accident. These figures include both insured and uninsured cars for the ten studies of the Com- 
mittee. The states in which the studies were made varied between Massachusetts with almost 100% 
insured cars and Indiana with 15% insured cars. 

The difference between insured and uninsured cars in coverage of losses by the liable party is brought 
out by the following figures from the Committee’s Report (at p. 76 et seq.) 

CoveraGE OF Losses By LiaBLE Party (CLosep Cases ONLy) 


Temporary Permanent Fatal 
RE ace howe nea newer aa es mane oe 69% 63% 77Vo 
RUE MREANIE os ciaia aed hae os Gains ee epeignin ss 11% 5% 7% 


® The heavy negotiation costs are subtracted from amounts calculated as received by injured. Thus, if 
the liable party paid $300 and the lawyer kept $100 for his services, amount received by injured is stated 
as $200. If however, lawyer kept $100 for himself, paid $100 to hospital or doctor and turned over $100 
to injured, the amount received is still recorded as $200, since only legal expense is excluded. 

*See Dublin’s The Money Value of a Man (1930) for a fascinating compilation of actuarial figures 
on losses. For example, the present worth of net future earnings of a man of 30 earning $1800 a year 
is stated as $19,300. The permanent partial disability of a man of 43, with a salary of $2,500, losing the 
use of an arm at the shoulder is 58% of total disability. His residual earning capacity is then stated as 
42% of $2,500, i.e. $1,050 per annum and his residual economic value as $8,450 instead of $23,450. 
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fatal accident with all compensation received, including life insurance, 54°/ of the 
cases received an amount equal to the expense. 


II 


The situation just described is the outcome of our present social and legal 
machinery for providing compensation for automobile accidents. It has certain 
conspicuous features. Private means of compensation are unusual, except for what- 
ever life insurance payment follows a fatal injury. The course of liability compensa- 
tion follows a peculiar pattern. Even if legal liability is established there must be 
financial responsibility before compensation is obtainable. This, in practice, means 
that there is seldom compensation unless there is insurance. The amount of the 
compensation depends upon a process of bargaining which is expensive to both 
parties. Small injuries are often overcompensated and serious and expensive injuries 
undercompensated, after a long delay. Great differences exist in payments for the 
same disability and these differences are not in relation to need but, rather, in inverse 
ratio to it. Two-thirds of the injured must pay all or part of the accident expense 
themselves. 

If we lay aside questions of justice, we have still to consider the effect upon hu- 
man beings of this rather primitive method of dealing with the ruthlessness of a 
modern instrument. It may be unjust and yet present no serious social consequences. 
No situation, however undesirable, is 100% lurid in its effects. Slavery produced 
only a small number of Uncle Toms. The industrial revolution did not really leave 
a nation in a state of malnutrition. Nor do all workers die of silicosis. All automo- 
bile accidents do not result in serious situations which could be alleviated by prompt 
and adequate compensation. The fatal accident of my friend Theresa could in no 
way have been softened in its results by the most lavish payment and many accidents, 
on the other hand, are so slight that only inconvenience attaches to them. But 
there remain the cases of Steve Carlson and Pasquale Miniotti. How many of these 
are there? Enough, it seems, to indicate serious maladjustment in the present social 
machinery.!° In Connecticut we found that 33% of the fatal injuries, 24% of the 
permanent, and 9% of the temporary injuries resulted in what was arbitrarily termed 
hardship which might have been removed or alleviated by adequate compensation 
promptly received.? This is a situation comparable, possibly, to industrial accidents 
before the days of any industrial compensation, and it involves a group which is 
numerically increasing in importance. 

There are some individuals who stand alone in the world. They are the maver- 
icks and strays and the traditional orphan. When a crisis occurs in such a life, the 


The author, several years ago, when she made the field studies, would have regarded such a statement 
of sheer opinion with horror. The problem was to find out what happened and not to label it. But 
having done this, she now claims the right of a human being to have an opinion on what was found. 

* Total, for all cases, was 15%. For a description of the measure used in an attempt at an objective 
judgment of what might be classed as “hardship,” see CommitTee’s Report, supra note 1, at pp. 232- 
233. The cases presented in the pages following are selected to illustrate points; they are not chosen by 
any sampling method. : 
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individual must meet it alone or society must help him. An accident to such a 
person may be a greater burden because he has no one to turn to, as it may be less 
serious because he has no responsibilities. There was, for example, the young lad 
who lost his arm as a result of an accident. He also lost his job and, receiving no 
compensation, had no means for rehabilitation training. He fell behind with his 
rent, his insurance policy lapsed, friends made up a purse for him and what became 
of him later is unknown. 

Most people, however, are members of a family group. If the injured is not an 
earner or a sole earner, this group absorbs the shock and carries him along with 
them. If his place in the family is important, the crisis may be doubled by their 
dependence. 

Those accidents, which resulted in what we term hardship for the injured or his 
family, did not, of course, include all accidents having disagreeable consequences. 
Disfigurement occurs and is not pleasant. A serious illness involves the strain of 
care and worry. The disappearance of a life’s savings is a bitter thing. Pain accom- 
panies injuries, grief remains after death, and sometimes a home is broken up. But 
such cases are not of distress which compensation could prevent unless lack of money 
was the determining factor leading to positive changes. In some cases subsequent 
unemployment was carried by the family without derangement of its normal secur- 
ity. In others, where the cost of the accident was more than the family could 
shoulder, compensation took care of it or the family was able to slough off costs by 
the simple expedient of letting doctor and hospital foot the bill. 

We are concerned with the other cases, where a social derangement did occur 
which might have been mitigated by adequate and prompt reception of compensa- 
tion. The lack of medical care is one accompaniment of insufficient funds. There 
was a forewoman in a laundry in New Haven, who supported two children and an 
invalid husband. A driver skidded into her; he was held for reckless driving and 
the case nolled because the weather had been bad. Having no money in the 
house she had to go back to work with her head still heavily bandaged, after a week 
in bed. The driver, eventually, paid half her doctor’s bill. And there was a child 
of four, who was standing by a telephone pole when a truck, backing round, 
knocked him down and ran over one foot. The father was a dish-washer with six 
dependents. The child was laid up four weeks with three visits of a doctor. No 
specialist could be called, and the foot needs straightening. There was also a girl 
who was a mill worker in a small town. She earned $14 a week and her father, 
a shoe repairer, $15. They supported the mother and a younger sister. Her hip badly 
injured in an accident, she left the hospital two months later. The accident hap- 
pened in the fall; in the spring she could walk slowly, a short distance, with a cane, 
The operator of the car that injured her was sued and a judgment received for $3,600. 
But he had no money. The lawyer attached his car which was sold for $360. The 
lawyer took $100 and gave the injured girl $260. She had been to a specialist who 
charged her $25 the first visit and after that nobly reduced his charge per visit to $10, 
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“because she was poor.” When she found she could only receive $260, she stopped 
going to the specialist, and her recovery was somewhere in the doubtful future. 

Why is it that it is so hard for the imagination to encompass the distress of others 
unless it is conspicuous? People who visited Germany during the inflation period 
were sometimes surprised and disillusioned because they did not see human beings 
fainting from hunger in the streets. Many visitors refuse to recognize a slum unless 
it is accompanied by odors so trenchant as to drive them from the room. Not the 
least of the present consequences of automobile accidents is the inconspicuous pres- 
sure of unpaid debts, of a lowered standard of living, of lapsed insurance, of bor- 
rowing, of a future fraught, indefinitely, with insecurity. These simple stories reach 
fame only when someone is found dead of starvation or commits a picturesque rob- 
bery for bread. They exist, nonetheless, and, as they put strains upon the normal 
functioning of the family, they are also strains against a healthy social organization. 
Stated tersely, they merely hint at their detailed content—the daily approach to the 
grocer for further credit; the anxious scanning over the list of friends for one who 
may be asked for a loan; the search for assets to be made available to secure a finance 
company loan at 12% or more; the decision to face or avoid the unpaid landlord; the 
reluctant dropping of that small castle of security, the weekly insurance payment. 

For instance, Emil Lindeman, a factory worker, was killed by an automobile as 
he was crossing an intersection. There were no witnesses to the accident. He left 
$250 life insurance, a wife and a semi-invalid daughter. The father of the lad who 
drove the car said at the time, “Never mind about money. It’s nothing to me. Don’t 
worry.” Meanwhile, ten months after the accident, nothing had been received and 
the local undertaker “was working on it.” The daughter was working in a skate 
factory. They both lived on her earnings and the $250 life insurance as long as it 
lasted. There were no debts to the grocer—‘Rather do without”; but sometimes 
rent fell behind two or three months and sometimes there was no coal in the house; 
when there was, it was bought by the bag. Moreover, the factory’s slack season was 
about to begin. This case is restated as the first of the series of case summaries 
which follow, so that the reader may more readily appreciate how much must be 
read between the lines of these terse statements. 


Male head. Fatal. Went behind in rent. Daughter trying to support self and mother, 
though not well. No savings. Compensation pending. 

Woman. Sole support of three. Out six weeks. Debts to grocer, butcher, commercial 
loans. No compensation. 

Housewife. Continued illness after a year. Savings used up and lowered living standard. 
Compensation pending. 

Male head. Long illness. Compensation covering expenses received after 6 months. 
Meanwhile family had to live and care for injured on $16 weekly earnings of daughter. 

Male head. Finger amputated. Now unemployed. Family of 7 live on wages of 16 year 
old boy. Compensation pending. 

Child. 63 days in bed. 8 family members, no earners (father unemployed at time). 
Grocery bills owed. Borrowing from friends. No.compensation. 
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Housewife and earner. Three dependents. Owed for grocer, butcher, rent, coal and 
milk. Borrowed from son’s employer. Still unable to work. No compensation. 

One of 2 earners in family of 9. Permanent partial. Loans from relatives and Morris 
Plan. Case pending. Continued illness. 

Child. Family borrowed from friends and relatives and commercial companies. No com- 


pensation. 
Housewife and earner. Debts to grocer, loans from friends, relatives. No compensation. 
Male head. Permanent partial. 5 dependents. Debts to grocer and butcher, friends and 


finance company. Still ill. Case pending. 

Male head. Fatal. Wife and three dependents survive. $2,000 life insurance received, 
nothing from uninsured driver. Family using up insurance. 

Young girl, one of two earners (father out of work). In hospital 150 days, ill indefinitely. 
Family of six dependent on $8 wage of other earner and profit from boarder. Compen- 
sation received 6 to 12 months after accident, less than expenses of first year of illness. 

Male head. Serious injury, probably permanent. Three months in hospital. Compensa- 
tion more than covering expenses up to time of settlement, received 8 months after 
accident. Meanwhile family owed grocer, landlord, coal dealer and drug store. Com- 
mercial loans at 12%. 

Casually employed. No family. Rent unpaid for six months. Relatives gave some food. 
Case pending. 

Elderly mechanic. Alone. Made settlement of $50 soon after accident. Still ill. Cared 
for by fellow worker. 

One of 3 earners in family of 4. Family income $1,750. Permanent partial, continued 
disability after 45 weeks. Commercial borrowing. Mother took in washing. Com- 
pensation, less than expenses, received g months after accident. 

Elderly male head. Permanent disability. Unemployed since accident. Daughter bor- 
rowed money and dropped insurance to take care of him. Compensation, less than 
expenses, received 6 months to a year later. 

Male head. Long illness. Used savings, owed grocer, butcher and commercial loan com- 
pany. Unable to afford milk for sick child. No compensation. 

High school lad. Fatal. Large family, one earner. Coroner paid medical expenses. 
Family borrowed from father’s employer to pay “for burial lot. Village took up col- 
lection for funeral expenses. No compensation. 


Most of these cases are not spectacular. They were deliberately chosen to show a 
resulting impasse which, though sometimes acute in content, is not generally shocking 
to the outside view. There are, of course, cases where the effect on the home was more 
clearly shattering. Arden and his wife both worked, she being employed part time 
in a dormitory, earning $8.75 a week. They were not young and their home was 
partly paid for. When he was killed there was no insurance. The operator of the 
car sold it to his brother and said he was unable to pay anything. The widow asked 
- him to pay the funeral expense; he put her off, asking for more time. Taxes and 
sewer bill were unpaid, the house was given up to the mortgagee and the widow 
found a cheap room in a convent, living on her $8.75 a week. There were other 
cases like that of Steve Carlson, where the injury of an earner drove the family to 
breaking up its household and to dependence on parents or brothers and sisters. 
There were some cases where, the family head killed and no compensation received, 
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the children were distributed and the wife set out to earn her living, or the home 
was broken up and a child attempted to support the family. In one of these, a 
farmer was killed while driving his cows across the road. He left a widow, a son 
with St. Vitus dance and four other children, only one grown. There were no sav- 
ings and no insurance. The operator of the car ran away but was captured. He 
was insured. Eleven months later, the case was still pending. Meanwhile the family 
had sold the stock to pay for grain, doctor’s bills and funeral expenses, and had 
moved to town. The daughter found a poorly paid job in a factory, and the entire 
family lived on her wages for nearly a year. The charity organization offered to put 
mother and brother on the town poor farm but she refused. Finally, the brother 
also found some kind of work; but when last seen they were living from hand to 
mouth, owing rent and threatened with eviction, having borrowed $5 from the grocer 
and $10 from the undertaker. 

We have said that a price is paid for physical progress as represented by the auto- 
mobile and that some of that price is in human costs. Is it impossible for the social 
structure to be so modified as to reduce these human costs? 








CHANGING RULES OF LIABILITY IN AUTOMOBILE 
ACCIDENT LITIGATION 


RicHarp M. Nixon* 


Thirty-one years ago an enterprising law review commentator discussed in a 
four-page article all the reported cases dealing with the tort liability of automobile 
drivers.' He predicted that the great number of motor cars, “constantly whizzing 
through villages, towns, cities, counties, and across the states are bound to call forth 
from the courts judicial utterances peculiar to the automobile’s status.” The courts 
before and since that time, almost without exception, have insisted that the rules of 
law applicable to automobile cases, were no different from those which had been 
developed in the days of the horse and buggy. But there has, nevertheless, grown 
up a large body of law which shows clearly the influence of the automobile and 
much of which is applicable only to automobile cases. Thus, though the advocates 
of legal reform are directing a steadily increasing stream of criticism at the rules 
which govern liability in automobile litigation, at least they cannot damn them all 
with that machine-age epithet, “horse and buggy.” 

So numerous have these changes been that comprehensive, detailed treatment 
would call for an encyclopedia, not an article. But so far as generalization can be 
hazarded, it may be said that there has been a steady erosion of fault as the ground 
of shifting the plaintiff's loss to the defendant. This article will be directed to an 
examination of three significant fields of automobile accident law in which the 
working of this process is apparent and then deal with a fourth field in which 
precisely the opposite trend is evident.* 


Tue STANDARD OF CARE 


Despite the insistent contention of counsel in the early cases* that the absolute 
liability of the keeper of vicious dogs or evilly-disposed mules should be imposed 
upon the drivers of “devil wagons,”* the courts from the beginning held that the 


* A.B., 1934, Whittier College. Now a member of the third year class, Duke University School of 
Law. President, Duke Bar Association. Member of the Editorial Board of the Duke Bar Association 
Journal. 

*Huddy, The Law of Automobiles (1905) 9 Law Nores (Am.) 147. 

? Ibid. 

® Because of limited space, no attempt will be made to give exhaustive citations. 

*See Blakemore, Is the Law Fair to the Motor Vehicle? (1931) 65 U. S. L. Rev. 20, 21. 

5 So the automobile was once labelled. See Note (1906) 1 L. R. A. (N.S.) 215, 225; (1904) 59 CENT. 


i. J. 432. 
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automobile driver should be subject to liability only if his conduct were at fault 
and then only to plaintiffs whose conduct was free from fault. “Fault” was defined 
in terms of a departure from the common law standard of ordinary care. The courts 
thereby took upon themselves the problem of determining in each case whether the 
parties had exercised the required degree of care. In the days of poor roads and low 
speeds, the facts of an accident could be reconstructed in the courtroom with some 
degree of accuracy, and the problem of determining fault did not present unusual 
difficulties. But with high-powered cars and concrete highways, the probability that 
an accident—often the consequence of a fractional mistake in management—can and 
will be described accurately in court has become increasingly remote, especially where 
court congestion has delayed the time of trial. The consequent uncertainties as to 
the facts have given to the jury in those cases where it determines the question of 
fault an almost unrestricted power to choose between the litigants at bar. And the 
notorious tendency of that body to prefer the plaintiff,’ especially as against the de- 
fendant suspected of carrying insurance, has made “taking the case away from the 
jury” one of the primary objectives of the defense counsel. 

To this end they have invoked the power of the trial judge to direct a verdict 
for the defendant if the evidence clearly demonstrates either the plaintiff's fault or 
the defendant’s freedom from fault. But so long as the standard of care is that which 
a reasonable man would have exercised under the circumstances, the opportunity 
for such a demonstration is obviously limited. Where, however, the standard of care 
governing a specific situation has become crystallized in a rule of law, eg. that a 
driver approaching a railroad crossing must “stop, look, and listen,” the power of 
the trial judge is materially increased for the evidence may clearly show whether 
that standard was observed by the party to whom it is applicable. 

It is not surprising then that it has been around the standard of care that some of 
the most important battles of automobile tort law have been waged. And the con- 
flict has been most acute with respect to the standard of care applicable to the plaintiff. 
A specific standard of care is, as a rule, a more rigorous requirement than the general 
standard of the “reasonable man.” For plaintiff's counsel, already enjoying the favor 
of the jury, the need to obtain a directed verdict based upon a proved deviation from 
a specific standard is less important than for defendant’s counsel who will strive to 
wrest the case from the jury by seeking a directed verdict based on the plaintiff's 
failure to observe such a standard. It is in the rise and decline of those specific 
standards of care most frequently invoked against plaintiffs that change in the rules 
of liability in automobile cases can best be marked.® 

® Lewis v. Amorous, 3 Ga. App. 50, 59 S. E. 338 (1907), is a typical decision refusing to impose 
absolute liability on the automobile owner. 

™ Thus in a survey covering courts of four cities it was found that verdicts for plaintiffs were rendered 


in approximately two-thirds of the cases. See ReEporT By THE COMMITTEE To Stupy COMPENSATION FOR 


AuToMmosILE AccIDENTs (1932) 34. 

* An example of a standard of care invoked against defendants is found in the development of the 
rules applicable to the horse-frightening cases. In the early cases, the common law standard of ordinary 
care was laid down. But as the number of cases of this type increased, the courts began to lay down exact 
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The specific standard of care in civil cases is usually either of judicial creation or 
adoption. When a judge has discovered through hearing a number of cases involv- 
ing similar situations that certain conduct is generally blameworthy he may rule 
that a person guilty of such conduct is negligent as a matter of law.® If the appellate 
court approves his ruling, or if that court itself so rules, the standard becomes a rule 
of law to be followed in all future cases involving similar facts. A similar power 
resides in the legislature, but it has acted principally through the creation of stand- 
ards of care by which the criminal liability of an individual is to be measured. How- 
ever, in a majority of the states, the courts in civil cases involving legislatively pro- 
scribed conduct have ruled that such conduct is negligence as a matter of law.!° In 
other states, however, the courts have considered that the violation of the criminal 
statute is no more than evidence of negligence which the jury may weigh, along 
with the other facts of the case, in deciding the fault question.’ 

An inquiry into the history of three specific standards which have played an im- 
portant part in automobile litigation follows. 


1. The Stop, Look, and Listen Rule. 

Before the coming of the automobile, many cases had come before the courts 
in which the point at issue was whether or not a traveller had exercised due care in 
crossing a railroad track. At first the courts left the standard of care to be defined 
by the jury, but gradually judicial standards began to emerge. In the language of 
the Supreme Court of California, “The cases arising from injuries suffered at rail- 
road crossings have been so numerous, and upon certain points, there has been such 
absolute accord, that what will constitute ordinary care in such a case will have 
been precisely defined, and if any element is wanting, the courts will hold as a 
matter of law that the plaintiff has been guilty of negligence.”1* It was not 
until the automobile became a factor in the cases that the greatest development 
of judicial standards took place.4* Courts which had required the driver of the 
horse and buggy only to look and listen, adopted as the standard for the auto- 
mobile operator, the strict Pennsylvania rule of stopping.1* But as the number of 
crossing cases increased, the courts began to make exceptions to the rules they had laid 
down, and some ceased to apply absolute standards, holding that each case must 
stand on its own facts and that the question of due care should be one for the jury.”® 
rules for particular situations. Thus it was held to be negligent per se for the automobile driver not to 
stop if the driver of the horse signalled him or if the horse appeared frightened. The legislature passed 
statutes which were applied in civil cases. Finally a fairly exact set of rules governed the conduct of the 
automobile driver in this type of situation, and the driver of the horse had little difficulty in making out 
his case. See in general Berry, Rights and Duties of Automobile Drivers when Meeting and Passing 


Horse-Drawn Vehicles (1916) 82 Cenr. L. J. 315. 
*See Hotmes, THE Common Law (1881) 122 ef seq. 
Morris, The Relation of Criminal Statutes to Tort Liability (1933) 46 Harv. L. Rev. 453. 
Ibid. 
8 See Herbert v. Southern Pac. Co., 121 Cal. 227, 230, 53 Pac. 651 (1898). 
™ See Note (1923) 9 Va. L. REv. 317. “See Note (1928) 16 Car. L. Rev. 238, 239. 
* For examples of cases showing the relaxation of the rule and the exceptions made thereto, see Notes 


(1919) 1 A. L. R. 208; (1926) 41 A. L. R. 420. 
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In 1927, in the case of Baltimore and Ohio R. R. v. Goodman,* the Supreme Court, 
speaking through Mr. Justice Holmes, advocated strongly the fixing of definite 
standards in such cases. The standard there laid down in a dictum was that where 
the plaintiff could not otherwise ascertain whether or not a train was dangerously 
near, he should get out of his car.17 Although the case evoked a great deal of 
comment at the time, the trend away from the fixed standards was not noticeably 
checked.** In 1934, Justice Cardozo, in Pokora v. Wabash Ry.,'® refused to apply 
the standard laid down in the Goodman case. The Court did not, however, as is 
sometimes contended, advocate the abandonment of all fixed standards in such cases; 
its only quarrel was with the standard which had been laid down. It advised the 
use of “caution in framing standards of behavior that amount to rules of law—when 
there is no background of experience out of which the standards have emerged.”?° 

Nevertheless the tendency today is definitely away from the application of fixed 
judicial standards in these cases. That statutes in many states impose criminal 
liability for failure to stop at a crossing, has had little effect due to the fact that a 
great proportion of them expressly stipulate that the rule of civil liability shall not 


be affected.” 


2. The Range of Vision Rule 

So prevalent once were accidents involving the collision of automobiles with 
unlighted horse-drawn vehicles at night, that the Supreme Court of one state held 
constitutional a county ordinance entirely prohibiting motor vehicles from travelling 
on the highway between dusk and dawn.?* It is not then surprising that as early 
as 1909 a court laid down a judicial standard to govern a fact situation which was 
often involved in these cases. Where an automobile collided with an unlighted 
object at night, the driver’s conduct was held to be sub-standard as a matter of law 
unless he was travelling at such a speed that he could have stopped within the range 
of his headlights.** This rule until recently was that of a majority of the courts,** 
and for a time it was applied without material qualification. But as cases came 
before the courts wherein an arbitrary application of the rule seemed unjust, the 
courts began to make exceptions. Typical of these were the cases where adverse 
weather hindered visibility?® or where the unexpectedness of the obstruction con- 
tributed to the driver’s failure to see it.?® 

Some courts completely abandoned the fixed standard holding that the question 

6 295 U.S. 66 (1927). 

Id. at 70. 18 See Note (1930) 43 Harv. L. Rev. 926, 929. 


292 U.S. 98 (1934). Td. at 105. 

™ The statutes are collected in Note (1930) 43 Harv. L. Rev. 926, 931. 

™ Ex parte Berry, 147 Cal. 523, 82 Pac. 44 (1905). 

*® Lauson v. Town of Fond du Lac, 141 Wis. 57, 123 N. W. 629 (1909). 

* See (1932) 4 Rocky Mr. L. Rev. 156, 158. 

* Woolner v. Perry, 265 Mass. 74, 163 N. E. 750 (1928); Mechler v. McMahon, 184 Minn. 476, 239 
N. W. 605 (1931). 

* Opple v. Ray, 195 N. E. 81 (Ind. 1935); Jacobs v. Monize, 192 N. E. 515 (Mass. 1934). 








480 Law anp ConTEMPORARY PRroBLEMS 


of fault in each case must be decided by the jury.?” In recent years statutes have 
been passed in several states providing that a motorist shall not drive at such a speed 
that he will be unable to stop within the assured clear distance ahead.?® The courts 
have declared that these statutes indicate a legislative intention that the range of 
vision rule be adopted as a standard in civil cases.*® If such legislation continues to 
find favor in the states, the range of vision rule may regain its former status. 


3. Statutory Right of Way at Intersections 

In view of the number of intersection collision cases which have come before the 
courts, it would be expected that some fairly definite judicial standards of conduct 
would have been developed. The courts did lay down the rule that the person reach- 
ing the intersection first should be entitled to the right of way.2° The standards 
applied in these cases have for the most part, however, been set by the legislatures. 
In many jurisdictions statutes provide that the person approaching the intersection 
from the right shall be entitled to the right of way. These statutes would seem to 
have established an arbitrary rule of law which would decide the right of litigants in 
all intersection cases. But though this exact standard was laid down in some of the early 
cases in which the statute was invoked,®? the courts have placed so many qualifications 
on the rule, that in most cases, it operates only as one element to be considered by 
the jury along with the other facts in determining the standard of care. Thus it is 
held that the party having the right of way may not exercise it without due regard 
for the rights of the other party, since the care to avoid collisions remains reciprocal.** 
Whether the former can rely on the latter’s giving him the right of way, is a jury 
question dependent on such circumstances as the width of the street, the number of 
vehicles crossing the intersection, the scope of the other’s view, and the facility with 
which each car can be halted or controlled.** The rule does not apply where the 
driver from the left had no knowledge of an obscured crossing.2® He may assume 
that the favored party is travelling at the lawful rate of speed.*® He need surrender 
the right of way only when all the circumstances, including the visible conduct of 
the favored party, combine to create a situation which would cause a reasonably 

™ For collection of cases see Comment (1935) 23 Car. L. Rev. 498, 501. Compare Notes (1926) 44 


A. L. R. 1403; (1929) 58 A. L. R. 1493; (1933) 87 A. L. R. 900; (1935) 97 A. L. R. 546, illustrating 


the growth of exceptions to the rule. 

Comment (1935) 23 Cat. L. Rev. 498, 502. 

” Peckinpaugh v. Engelke, 215 Ia. 1248, 247 N. W. 822 (1933); Skinner v. Penn. R. R., 127 Ohio 
69, 186 N. E. 722 (1933). 


* Note (1925) 37 A. L. R. 493, 494. 
*E.g., “Every driver of a vehicle approaching the intersection of a street or public highway road 


shall grant the right of way at such intersection to any vehicle approaching him from his right, except 
where otherwise directed by a traffic officer or a lawful regulation device or signal.” N. Y. Cons. Laws 
(Cahill, 1930) c. 64-a, §§ 82, 90. 

™ Brillinger v. Ozias, 186 App. Div. 221, 174 N. Y. Supp. 282 (1919), is a particularly strong case. 
See also Note (1922) 21 A. L. R. 974. 

* Fitts v. Marquis, 127 Me. 75, 140 Atl. 909 (1928). 

™ Ray v. Brannan, 196 Ala. 113, 72 So. 16 (1916). 

* Ramp v. Osborne, 115 Ore. 673, 239 Pac. 112 (1925). 

*° McHugh v. Mason, 154 Wash. 572, 283 Pac. 184 (1929). 
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prudent man acting in relation thereto, to apprehend danger in not stopping.*? 
It is not surprising that a New York court, in commenting on the confusion which 
existed regarding the rights of parties at intersections, declared that the statute giving 
the right of way to the party approaching from the right was one of the principle 
causes thereof.3® 


Of the standards heretofore discussed, the first two are applicable almost entirely 
to the conduct of plaintiffs, and the majority of those cases in which exceptions to 
the third have been made were ones in which the rule had been invoked against 
the plaintiff.2° Through the gradual demolition of these standards, the jury in an 
increasing number of cases has gained the power of determining whether the 
plaintiff had been at fault. The jury, however, may not be entirely without scruple 
in deciding this question. For according to Judge Ulman of the Baltimore Supreme 
Court, where the jury finds that both parties were at fault, it may ignore the court’s 
instruction to deny recovery to the plaintiff, but it will reduce the damages in 


proportion to his fault.*° 


Jupictat anv Lecistative INROADS UPON THE FREEDOM FROM Fautt REQUIREMENT 


The courts have not confined their attack on the rule that the plaintiff must be 
free from fault to the subtle method, discussed in the preceding section, of depriving 
the trial judge of specific standards by which he might rescue the defendant from 
the fault judgment of a hostile jury. In using that method, they at least have pro- 
ceeded on the assumption that if the jury finds the plaintiff's conduct to have been 
sub-standard, he should be barred from recovery. But the opponents of the doctrine 
have devised ways of avoiding its harsh effects even where the plaintiff is found 
guilty of fault. This section will be devoted to a discussion of those exceptions to 
the rule which have proved especially applicable to automobile accident litigation. 


1. Judicial Exceptions to the Doctrine of Contributory Negligence 

By the art of definition, the courts had determined before the advent of the auto- 
mobile that the plaintiff's contributory negligence will not bar him from recovery 
where the defendant’s conduct can be classed as wanton, willful or reckless.41 This 
result is reached by holding that contributory negligence should be a defense only to 
liability based on negligence.t® Then, although the courts will not distinguish 

7 See Note (1931) 3 Rocxy Mr. L. Rev. 143, 147. For other typical exceptions showing that the 
rule today is only a relative one to be considered with all other factors, see Note (1934) 89 A. L. R. 838 


and sources there cited. 

8 Shuman v. Hall, 246 N. Y. 51, 54, 158 N. E. 16, 17 (1927). 

* E.g., compare the number of cases in which the plaintiff's breach of the right of way statute was 
at issue with those involving defendants in cases abstracted in Notes (1922) 21 A. L. R. 974; (1925) 37 
A. L. R. 493; (1927) 47 A. L. R. 595; (1929) 58 A. L. R. 1197; (1932) 81 A. L. R. 185; (1934) 89 
A. L. R. 839. 

“Uxman, A Jupce TaKEs THE STAND (1933) 31-34. 

“Note (1932) 32 Cox. L. REV. 493, 500. 

“See Lowndes, Contributory Negligence (1934) 22 Gro. L. J. 674, 686, for other exceptions to the 


tule based on this premise. 
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between degrees of negligence, they find that willful, wanton, or reckless conduct is 
different from ordinary negligence not only in degree but also in kind.** It is said 
that willfulness has an element of intentional wrongdoing; that it is the conscious, 
as contrasted to the inadvertent, doing of a negligent act.* But in applying this test 
to the conduct of an automobile driver, little more can be done than to allow the 
jury to determine whether the defendant was conscious of his wrongdoing whenever 
it appears, objectively, that he has been very negligent. 

That conventional liability safety valve, the causation analysis, forms the basis 
for the most fertile judicial exception to the doctrine of contributory negligence. 
Where the plaintiff by an act of negligence places himself in a position of peril, one 
who has a “last clear chance” to avoid injuring him and fails to exercise it, is held 
liable on the ground that his negligence, not the plaintiff's, was the proximate cause 
of the injury, although such a holding normally involves an arrant manipulation of 
the rules of causation. Explained also in terms of cause and condition, decisive cause 
and inducing cause, active and passive negligence,*® the doctrine of the last clear 
chance, has cut deeply into the rule which bars from recovery a plaintiff guilty of 
fault. For though a literal interpretation of the doctrine would require knowledge 
of the plaintiff's peril by the defendant, giving him an actual last clear chance to 
avoid the accident, the greater number of states apply it if the defendant, by the 
exercise of care, should have seen and recognized the danger.*® And although the 
rationale of the doctrine assumes that the plaintiff’s negligence ceased to operate, 
some courts allow recovery even where the plaintiff, by the exercise of care, could 
have extricated himself from peril.*7 Since its application turns on the solution of a 
complicated fact problem, the plaintiff’s counsel who is able to invoke the doctrine 
materially increases his chance to get the case before the jury. Although its applica- 
tion to collision cases is considerably limited by the requirement that the plaintiff's 
negligence must have ceased to operate at the time of the accident, counsel have 
made effective use of it in the crossing cases and in behalf of the jaywalking 


pedestrian.*® 


2. Comparative Negligence 

The judicial exceptions to the doctrine of contributory negligence have been 
criticized because they allow an admittedly negligent plaintiff, whose fault con- 
tributed to his injury, to shift the entire burden of his loss to the defendant.*® To 
those who believe that liability based on fault is fundamentally unsound as applied 
to automobile cases, this criticism presents no difficulties. But if fault is to be the 


* Atchison, T. and S. F. Ry. v. Baker, 79 Kans. 183, 98 Pac. 804 (1908), is a leading case. 
“See Gibbard v. Cursan, 225 Mich. 311, 320, 196 N. W. 398, 401 (1923). 
“See Lowndes, supra note 42, at 702 et seq., for discussion of the various reasons advanced for the 


exception. 

“ Harper, Torts (1933) §138. 

“The cases are discussed in Note (1934) 92 A. L. R. 47, 128. ‘This is sometimes called the 
“humanitarian rule.” 

“Id. at 47 et seq. 

“See Grecory, LecisLativE Loss DisrriBuTION IN NEGLIGENCE AcTIoNns (1936) 52. 
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loss-shifting criterion in determining liability in these cases, it would seem that a 
system should be evolved which would alleviate the harshness of both the con- 
tributory negligence rule as applied to the plaintiff and the judicial exceptions thereto 
as applied to the defendant. It is in this direction that the liability reform pendulum 
now seems to be swinging. 

Where one party asks that another compensate him for an injury caused by their 
joint negligence, the most equitable solution of the problem would be to allow him 
to recover only that proportion of the loss for which the other had been responsible. 
The courts, however, have consistently refused to apportion loss in negligence actions 
at common law.®° The reason usually advanced for this position are that the law will 
not settle disputes between wrongdoers®? and that it has no scales with which to 
measure the relative fault of negligent parties.°? The first has been attacked by 
almost every author who has had occasion to discuss contributory negligence.5* 
Especially is it subject to criticism as applied to automobile cases, wherein the 
plaintiff's “wrongs” are usually inadvertent and are scarcely ever intentional. 
Although the second has more merit, the courts without noticeable difficulty have 
apportioned negligence in other fields of the law.®* 

The legislatures in several states, recognizing the harshness of the contributory 
negligence rule in the crossing cases, have provided that the plaintiff’s recovery shall 
be diminished by the amount his fault contributed to his injury.5° In four states, 
the courts are authorized by statute to apportion the loss between plaintiff and de- 
fendant according to fault in all negligence actions.°* It is significant that the two 
most effective statutes, those of Wisconsin®’ and Mississippi,°* have been passed since 
the advent of the automobile. 

It is doubtless true that in accident cases, the judgment of a jury as to the propor- 
tion of the loss for which each party was responsible is at best extremely uncertain 
and inaccurate. But if the shifting of loss is to be based on fault, the comparative 
negligence statutes at least provide a more rational approach to the problem than 
the crude doctrines of the common law. 


3. Contribution between Joint Tortfeasors 

The same considerations which led the courts to refuse to apply the rule of com- 
parative negligence have caused a great majority of them to hold that where one 
of two parties, whose joint negligence has caused injury to a third, has been com- 
pelled to pay the entire loss, he cannot obtain contribution from his co-tortfeasor.*® 


1d, at 53. ; 

5! HARPER, TorTs. §132. See in general as to the reasons behind the contributory negligence doctrine, 
BouLEN, StupiEs 1N Torts (1926) 500. 

GREGORY, Op. cit. supra note 49, at 53. 

® E.g., Mole and Wilson, 4 Study of Comparative Negligence (1932) 17 Corn. L. Q. 332, 604. 

®4 Td. at 339-359. % Id. at 518-625. 

™ The states are Georgia, Tennessee, Mississippi, and Wisconsin. Statutes are collected and discussed 
in Mole and Wilson, supra, note 53, at 633 et seq. 

Wis. Laws 1931, c. 242. ® Miss. ANN. Cope (Hemingway, 1930) §511. 

Bohlen, Contribution and Indemnity Between Tortfeasors (1936) 21 Corn. L. Q. 552. 
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The leading case in support of this rule was one wherein the party asking for con- 
tribution had been a conscious wrongdoer.®°° The courts of four states have dis- 
tinguished this case from those wherein the parties were merely negligent, and allow 
contribution in the latter.* Statutes have been enacted in about one-fourth of the 
states, allowing contribution in tort actions where the plaintiff was not an intentional 
wrongdoer.** These decisions and statutes were undoubtedly intended to allow 
contribution in automobile accident cases as well as in other negligence actions. 
However, one court has held that the breach of a highway safety statute is such con- 
scious wrongdoing as will exclude the actor from contribution.®* Since highway 
codes regulate practically every move the automobile driver is likely to make, such 
holdings would be fatal to contribution in accident cases.** It has been suggested that 
future statutes should be carefully worded so as to exclude the possibility of this 


interpretation.® 


That the growing interest in comparative negligence and contribution legislation 
is due mainly to automobile accident litigation, there can be no doubt. Although 
such legislation is intended not to destroy but to refine the fault formula for shifting 
loss, it is indicative of the general dislike for those harsh rules of the common law 
which would deny recovery to all but that rare individual who was entirely free 


from fault. 
THe Owner’s RESPONSIBILITY FOR THE Driver’s NEGLIGENCE 


In the days when an automobile driver was looked upon with somewhat that 
same degree of awe and respect which the airplane pilot inspires in the ordinary 
ground dweller of today, the owner did not often entrust his car to others. He either 
drove it himself or, since he was usually a man of wealth, employed an experienced 
chauffeur. There were few cases, therefore, in which the owner’s liability for 
injuries caused by the negligent operation of his automobile could not be predicated 
either on his own fault or on that of his regularly employed servant. Once the 
novelty of the new machines began to wear off and the members of the owner’s 
family discovered that operating the family automobile was not much more difficult 
and a great deal more thrilling than driving the family horse, cases arose in which 
the owner’s liability could not so readily be fitted into traditional legal formulas. 
With the coming of the present era when the loaning of automobiles both gratui- 
tously and for hire is an ordinary occurrence, plaintiffs in an increasing number 
of cases have asked the courts to hold a solvent automobile owner liable for the 
negligence of a financially irresponsible driver. 


© Merryweather v. Nixan, 8 T. R. 186, 101 Eng. Repr. 1337 (K. B. 1799). 

* Bohlen, Joc. cit. supra note 59. 

The statutes are collected in Leflar, Contribution and Indemnity Between Tortfeasors (1932) 81 
U. or Pa. L. Rev. 130 n. 60. 

® Fidelity and Casualty Co. of N. Y. v. Christenson, 183 Minn. 182, 236 N. W. 618 (1931). 

“Leflar, supra note 62, at 144. 

* Id. at 145; GREGORY, op. cit. supra note 49, at 141. 
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In no other branch of automobile law have the courts shown more willingness 
to stretch the legal formulas at their command in order to reach desired results than 
in dealing with this problem. By refusing to classify the automobile as a dangerous 
instrumentality,°* they deprived themselves of the most effective legal tool by which 
liability on the owner could have been imposed. Forced to use more conventional 
formulas, they have, nevertheless, in a surprisingly large number of cases, succeeded 
in finding some ground on which to hold the owner liable. 


1. The Owner's Liability for Choosing an Incompetent Driver 

Although the courts refuse to classify the automobile as a dangerous instrumen- 
tality, they recognize that it may become dangerous unless carefully driven.5* 
Therefore the owner may subject himself to liability if he knowingly entrusts his car 
to a driver who is incompetent for want of age or experience,®* or who has a rep- 
utation for recklessness.°® The scope of this liability is greatly limited due to the 
difficulty of proving the owner’s knowledge of the driver’s inefficiency. The courts 
have made use of several devices in an attempt to aid the plaintiff in this respect. 
Thus it has been held that it is enough if the owner had every reason to believe 
that the driver was incompetent.” A father who knows that his son is addicted to 
drinking cannot escape liability for accidents caused by the son’s drunken driving.” 
Where the driver is below the legal age the courts are likely to leave the question of 
knowledge to the jury."? One who rents automobiles must make reasonable efforts 
to determine whether or not the prospective renter is a competent operator.” 
Although the courts insist that the owner is held liable in this situation only for his 
own negligence, a study of the opinions will disclose that the liability imposed is 
in fact based on the driver’s negligence, and that finding the owner negligent is in 
most cases merely a convenient method of insuring compensation to the plaintiff. 


2. The Owner's Liability under the Master-Servant Formula 

The rule that a master should be liable for the torts of his servants was first laid 
down almost two hundred years before the invention of the automobile.** But the 
limits to which it might be extended were not realized until the courts began to 
look for convenient pegs on which to fasten the liability of the automobile owner for 
a driver’s negligence. For even in those jurisdictions which do not recognize that 
most startling extension of the rule, the family purpose doctrine, the courts have 
been liberal in fitting individual cases into the traditional master-servant formula. 


® Florida, until 1931, did impose liability on the owner on this ground. Southern Cotton Oil Co. v. 
Anderson, 80 Fla. 441, 86 So. 629 (1920). For the present Florida rule, see Brown, 4 Comment on the 
Duties and Responsibilities of a Motor Vehicle Owner in Florida (1932) 5 Fia. State Bar Assn. L. J. 469. 

* Allen v. Bland, 168 S. W. 35 (Tex. Civ. App. 1914). 

® Ibid. 

® Jones v. Harris, 122 Wash. 69, 210 Pac. 22 (1922). 

Robertson v. Aldridge, 185 N. C. 292, 116 S. E. 742 (1923). 

™ Crowell v. Duncan, 145 Va. 459, 134 S. E. 576 (1926). 

"8 Cases collected in Note (1925) 36 A. L. R. 1137, 1150. 

™ Anderson v. Driverless Cars, 11 La. App. 515, 124 So. 312 (1929). 

™ Jones v. Hart (1698) Holt, K. B. 642, 90 Eng. Repr. 1225: 
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Thus it is held that the owner’s presence in the automobile will create a strong 
inference that a master and servant relationship existed between him and the 
driver." Where the driver is a member of his family the inference is almost con- 
clusive."® Although the courts generally talk in terms of power and right to control 
in justifying the imposition of liability,"7 its real basis is probably more nearly ex- 
pressed by this language of the Supreme Court of Maine used in reference to the 
automobile owner: “You shall not be permitted to shuffle yourself down to the 
bottom of the pack as a mere passenger and turn up a probably impecunious and 
irresponsible driver as the only person subject to legal liability.”® 

The requirement that the servant must have been acting within the scope of his 
employment provides a convenient loophole through which the master can escape 
liability, but some courts have gone far in holding him liable in such cases." Need- 
less to say, the jury codperates in this endeavor. The difficulty of proving that the 
driver and owner were servant and master, and that the servant was acting in the 
scope of his employment, has been greatly alleviated in a majority of jurisdictions 
by the fact that the courts hold that proof of ownership is prima facie evidence of 
the owner’s responsibility for the driver’s negligence.®° Unless this presumption is 
met by the evidence of disinterested witnesses, the case will go to the jury.®* 


3. The Owner's Liability under the Family Purpose Doctrine 

So radical an extension of the traditional agency formula is the family purpose 
doctrine that it has been described as a new form of tort liability evolved by the 
courts in order to increase the owner’s responsibility for the automobile driver’s 
negligence. That the courts, to a degree, have recognized this fact is illustrated by 
the language used in the leading case of King v. Smythe,5? “We think the practical 
administration of justice between the parties is more the duty of the court than the 
preservation of some esoteric theory concerning the law of principal and agent.”** 

The term, family purpose doctrine, is a misleading one. For in those jurisdic- 
tions where liability will be imposed only under strict agency rules, a master-servant 
relationship may be found, if the driver was using the car for a family purpose, in 


® Smith v. Wells, 326 Mo. 525, 31 S. W. (2d) 1014 (1930). 
Haigh v. Hill, 65 Cal. App. 517, 224 Pac. 474 (1924). 
™ E.g., Fuller v. Metcalf, 125 Me. 77, 130 Atl. 875 (1925). 


8 Id. at 81, 130 Atl. at 877. 
™ Where a servant, without authority, allows another to drive the automobile, the negligence of the 


other may be imputed to the master if the servant was in the car when the accident occurred. Cf. Grant 
v. Knepper, 245 N. Y. 158, 156 N. E. 650 (1927). Although it is well established that the master will 
not be liable where the servant is on a frolic of his own, the courts have realized to a degree that the 
servant entrusted with an automobile is placed,in such a position that at least some deviations from the 
line of duty should be expected by the master. Thus the deviation may be classed only as a detour if 
the servant was pursuing a general course necessary to accomplish the master’s business. Healy v. 
Cockrill, 133 Ark. 327, 202 S. W. 229 (1918); see, further, Smith, Frolic and Detour (1923) 23 Cot. 
L. Rev. 444, 716. 

© For an excellent article showing the effect of the automobile on the adoption of this rule in the state, 
see Fegan, Presumption versus Proof in Automobile Highway Accidents (1934) 22 Geo. L. J. 750. 

© Miller v. Service and Sales, Inc., 149 Ore. 11, 38 P. (2d) 995 (1934). 

2140 Tenn. 217, 204 S. W. 296 (1918). 8 Id. at 226, 204 S. W. at 298. 
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the strict sense of the term. Thus where other members of the family were riding 
in the car, the courts have found that the driver was acting as a chauffeur.8* And 
if the driver, though riding alone, was running a family errand, such as making a 
purchase of food, the owner will be held liable under strict agency rules.* It is 
only when the driver is using the car not for a purpose beneficial to the family, but 
for his own pleasure, that the case will not fit into the traditional agency formula. 
It is in defining the family purpose that the courts disagree. Those who would hold 
the owner liable where the driver was using the car solely for his own pleasure, 
declare that the business of providing pleasure and recreation for members of the 
family is as much a family purpose as that of providing food and clothing.** The 
fallacies in this line of reasoning have been pointed out by the New York Court of 
Appeals: “We have never heard it argued that a man who kept for family use a 
horse and wagon, a boat, or set of golf sticks had so embarked upon the occupation 
of furnishing pleasure to members of his family that if sometime he permitted one 
of them to use one of those articles for his personal enjoyment, the latter was engaged 
in carrying out not his own purpose but as agent the business of his father.”*7 

However weak it may be when measured in terms of established legal formulas, 
the doctrine has proved an effective weapon, in those courts which recognize it, 
for imposing liability upon the owner of the family automobile. These courts have 
been as liberal in interpreting the rules for its application as they were in defining 
the family purpose. Thus, a husband who gave a car to his wife was held liable 
under the doctrine although he had no property interest therein.8* Although, the 
husband is the head of the family, at least in the eyes of the law, a wife has been 
held liable for her husband’s negligence in driving her car.8° A car purchased for 
business purposes, may come within the rule if it is at times used for the family’s 
pleasure.°° The owner’s family, broadly defined in one case as including all the 
members of a collective body of persons living in one household and under one 
roof,*? has been held to include a partially self-supporting adult son living with his 
parents,®? a housekeeper, employed for a number of years by a priest,®* and parents 
living with their children.®* It may be found that the owner impliedly consented 
to the use where he expressly prohibits a child from driving, if his passive acquies- 
cence thereto is subsequently given;®® where the permission is restricted and the 
driver exceeds it, the court may leave to the jury the question of substantial com- 

* Missell v. Hayes, 86 N. J. L. 348, 91 Atl. 322 (1914). 

5 McCaffrey v. Lukens, 67 Pa. Super. 231 (1917). 

® Jones v. Cook, 90 W. Va. 710, 111 S. E. 828 (1922). 

"See Van Blaricom v. Dodgson, 220 N. Y. 111, 115, 115 N. E. 443, 445 (1917). 

* Cohen v. Hill, 286 S. W. 66, (Tex. Civ. App. 1926). 

® Venghis v. Nathanson, 101 N. J. L. 110, 127 Atl. 175 (1925). 

® Watson v. Burley, 105 W. Va. 516, 143 S. E. 95 (1928). 

Smart v. Bissonette, 106 Conn. 447, 138 Atl. 365 (1927). 

** Watson v. Burley, supra note 90. ** Smart v.Bissonette, supra note gt. 


“Turner v. Gackle, 168 Minn. 514, 209 N. W. 626 (1926). 
* Wallace v. Squires, 186 N. C. 338, 119 S. E. 569 (1923). 
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pliance.®* And liability may be imposed on the owner where the accident occurred 
while the car was being used for an expressly forbidden purpose.®* 

These cases, though they illustrate the extremes to which the doctrine has been 
carried, indicate that the courts which recognize it are concerned more with the 
desirability of insuring recovery to injured plaintiffs than they are with maintaining 
the symmetry and balance of traditional liability patterns. 


4. Statutory Extensions of the Owner’s Liability. 


A number of those who have criticized the attempted legal rationale of the family 
purpose doctrine have, nevertheless, commended the courts which follow it for their 
refusal to allow traditional legal formulas to stand in the way of needed reforms.®* 
If the subsequent history of the owner’s liability for the driver’s negligence is any 
criterion, the wisdom of such judicial legislation is open to serious doubt. In re- 
cent years statutes have been enacted extending the owner’s liability to all cases 
where the car was driven with his consent.9® Of the six states!°° in which 
legislation of this character has been adopted, in only one,’®! had the courts, prior 
thereto, recognized the family purpose doctrine. This would seem to indicate that 
the need for such legislation, imposing an exceedingly broad liability, has been more 
keenly felt in those states where the courts refused to extend the liability of the 
owner beyond the recognized common law limits, than in those where they at- 
tempted a partial solution of the problem by holding the owner liable in a substantial 
but limited group of cases through the application of the family purpose doctrine. 
However, the courts have construed these statutes so strictly that there is still a mati 
large group of cases which do not fall within their scope. 

It is generally held that they are not applicable where the relationship of master 
and servant exists between the owner and driver.1°2 Thus the master’s freedom 
from liability where the servant acts outside the scope of his authority is not affected. 
The term owner is generally held not to include a conditional vendor or chattel 
mortgagee.’ The consent requirement is much more strictly construed than under 
the family purpose doctrine. Where the driver keeps the car beyond a named 
hour! or where he drives to a different place from the one authorized,’®* the owner 

°° Johnson v. Evans, 141 Minn. 356, 170 N. W. 220 (1919). 

™ McDowell v. Hurner, 142 Ore. 617, 20 P. (2d) 395 (1933). 

8 E.g., see McCall, The Family Automobile (1930) 8 N. C. L. Rev. 256, 270. 


For collection of statutes and discussion of their scope, see Heyting, Automobiles and Vicarious 
Liability (1930) 16 A. B. A. J. 225; Reno, imputed Negligence in Automobile Bailments (1934) 82 U. oF 
Pa. L. REv. 213, 219-225. 

* California, Iowa, Michigan, New York, and Rhode Island have this type of statute. Massachusetts 
with its compulsory insurance act, obtains the same result. See Reno, supra note 99, at 224. 

Towa. See McCall, supra note 98, at 256. 

% Psota v. Long Island R. Co., 246 N. Y. 388, 159 N. E. 180 (1927). 

*8 Lennon v. L. A. W. Acceptance Corp., 48 R. I. 363, 138 Atl. 215 (1927). 

** Union Trust Co. v. American Commercial Car Co., 219 Mich. 557, 189 N. W. 23 (1922). 

1 Chaika v. Vanderberg, 252 N. Y. 101, 169 N. E. 103 (1929). 
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may be relieved from liability, and where the car is loaned for a specific purpose the 
owner is not liable if it is used for another.1°¢ 

The necessity for judicial and legislative extensions of the owner’s liability is 
today rapidly diminishing. Only when the owner is financially responsible, will the 
plaintiff desire to pursue his remedies against him rather than the driver. It can 
be said, without fear of contradiction, that the great majority of financially respon- 
sible automobile owners today carry casualty insurance. Most of these policies now 
contain an “omnibus” clause, which extends the coverage to all who drive the car 
with the owner’s consent.1°* Very possibly the inclusion of this clause has to a con- 
siderable degree been induced by the increased responsibility which courts and 
legislatures have imposed upon the automobile owner. 


Tue AutTomosiLe GuEst 


Having witnessed in the preceding sections the gradual undermining of those 
portions of the common law fault formula which bar the paths of plaintiffs to re- 
covery, it is somewhat surprising to discover that a rising tide of decisions and 
statutes is now threatening to engulf completely the common law rights and remedies 
of a special class of accident victims, automobile guests. A survey of the history of 
host-guest litigation may reveal some of the factors which have caused the courts 
and legislatures to make this discrimination. 

The driver of the horse and buggy owed to his guest the common law duty of 
ordinary care.1°8 Except in the courts of Massachusetts,’°® the same standard was 
applied in the early cases to the conduct of the automobile host. Through some of 
the opinions, however, there runs an undercurrent of judicial aversion to host-guest 
litigation. It was felt that the act of an owner of a car in loaning its “comfort and 
pleasure to his less fortunate neighbor . . . was a species of hospitality which should 
be encouraged . . . and that the law should not couple with the friendly act a duty 
which makes its exercise an unreasonable hazard.” Beginning approximately in 
1920, the volume of host-guest litigation greatly increased.1*4 Close friends and 
relatives seemed to forget the social niceties and without reluctance became opponents 
in the court room. The courts, however, looking beyond the litigants at bar, dis- 
covered that there had also been a great increase in casualty insurance.’’* Realizing 


10 Heavilin v. Wendell, 214 Iowa 844, 241 N. W. 654 (1932). In addition to the states which have 
comprehensive statutes of this type, others have enacted legislation which deals only with some of the 
most pressing aspects of the general problem. For discussion of statutory liability for the accidents of 
minors, see Legis. (1935) 48 Harv. L. Rev. 498. Connecticut, Maine, and New Jersey are among the 
states which impose vicarious liability on those who rent cars. See Reno, Joc. cit. supra note 99. 

For the effect of this clause, and the consent required thereunder, see Note (1935) 82 U. oF Pa. 
L. Rev. 765. Several states require by statute that this clause be included in all policies. See Legis. 
(1933) 8 Wis. L. Rev. 349. ‘ 

38 Several of the cases are discussed in Avery v. Thompson, 117 Me. 120, 103 Atl. 4 (1918). 

7 Massaletti v. Fitzroy, 228 Mass. 487, 188 N. E. 168 (1917), (requiring the guest to prove gross 
negligence by host). 

4° O'Shea v. Lavoy, 175 Wis. 456, 459, 185 N. W. 525, 527 (1921). 

™1 See White, The Liability of an Automobile Driver to a Non-Paying Passenger (1934) 20 Va. L. 
REv. 326, 332. 3 Ibid, 
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the high possibility of collusion in such cases, they began to place restrictions upon 
the guest’s right to recover. What would constitute contributory negligence or as- 
sumption of risk on his part was no longer left entirely to the judgment of the jury, 
but was spelled out into exact rules by the appellate courts in order that the trial 
judge might more often decide the fault issue.14* In three states the Massachusetts 
common law rule requiring the guest to prove his host grossly negligent, was adopted 
by the courts.*1* In 1927, the legislatures, influenced perhaps by both the vexatious 
character of host-guest litigation and the insurance lobbies, began to place stringent 
limitations upon the common law rule. During the past nine years seventeen states 
have adopted statutes which allow recovery to a guest only if his host has been guilty 
of conduct more blameworthy both in degree and in quality than ordinary negli- 
gence.11® Most of these statutes require the guest to prove that his host had shown 
a reckless disregard for the rights of others.1*® Some provide that the host’s conduct 
must have been willful or intentional,’7 others that it must have been grossly 
negligent.'1® Only the rights of the non-paying guest are thus limited.11® 

It has been said that the obvious purpose of this legislation is to deny recovery to 
the social guest unless his host has been so neglectful of his safety that the guest owes 
him no gratitude.’2° However, there is little doubt but that the legislatures have 
been influenced more by the possibilities of collusion between an insured host and 
his guest than by their dislike for the ungracious guest.1*7 ‘ 


The history of liability in automobile accident litigation discloses a definite trend 
away from the strict fault concepts of the common law. The courts, though speak- 
ing always in terms of fault, have at times stretched the traditional formulas to the 
breaking point in order to insure recovery to an injured plaintiff. In this respect 
they have found an always willing ally in the jury. Nor have the legislatures 
proved reluctant to aid them. Yet the decisions and statutes restricting the rights of 
the automobile guest indicate that, where reinforced by the average man’s dislike of 
the ingrate or of collusion in fraud, the concept of fault has gained, rather than lost, 
in vitality. 

8 See cases collected in Mechem, The Contributory Negligence of Automobil Passengers (1930) 78 
U. or Pa. L. Rev. 736, 740. 

"4 They are Georgia (Epps v. Parrish, 26 Ga. App. 399, 106 S. E. 297 (1921)); Washington (Saxe v. 
Terry, 140 Wash. 504, 250 Pac. 27 (1920)) and Virginia (Boggs v. Plybon, 157 Va. 30, 160 S. E. 77 
(1930)). 

"5 The statutes are collected in White, supra note 111, at 326-327. 

"6 E.g., Conn. GEN. Stat. (1930) §1628. 





"" E.g., Calif. Laws 1931, p. 1693. 48 E.g., Ore. Sess. Laws 1929, §550. 
4 As to who is a guest within these statutes, see Notes (1933) 82 A. L. R. 1365; (1935) 95 A. L. R. 
1180. ™® See Note (1933) 18 Corn. L. Q. 621, 622. 


™ See language of court justifying such legislation in Naudzius v. Lahr, 253 Mich. 216, 224, 234 
N. W. 581, 584 (1931). 























THE LIABILITY CLAIM RACKET 


Rosert MonaGHAN* 


Literary circles have recently been preoccupied with a phenomenon called “the 
American language.” The pungent, racy and colorful figures of speech with which 
you and I manage somehow to make ourselves understood have become matters of 
serious organic study at the literary teas. Our phrases, it is reported, besides having 
zip and punch, pack plenty of meaning, shades of meaning, nuances and attitudes 
which have the new Websters and the new Johnsons hanging on the ropes. But for 
my part, the word “racket” is a native collossus which requires volumes to define 
and the Supreme Court to interpret. It is the most general and yet the most specific 
word in our tongue, thoroughly indigenous to our soil. And its application to con- 
ditions which prevail in the prosecution and settlement of third party liability claims 
is unusually native, unusually apropos. 

The liability claim racket is an American institution, costing Americans tens of 
millions of dollars annually, corrupting, together with a number of sound social 
principles, the American courts, the bar, the jury system, the police, and, in general, . 
threatening the decent progress of honest litigation in America with ultimate extinc- 
tion. The important social principles involved are (1) that a person must be held 
responsible for the injury his wrongful or negligent acts may do to others; (2) that a 
lawyer may in all honor represent a client on a contingent fee basis. In the ensuing 
discussion it will be readily seen how seriously the practical application of these prin- 
ciples is threatened by widespread abuses. 


I 


There is nothing new about the claim racket except its size. The trick of extort- 
ing money from responsible persons for real or fancied injuries has been practiced 
for centuries. In all probability, however, our modern version of the ancient game 
stems from the development of ambulance chasing which, according to its most 
notorious exponents, came into prominence about 1910. Ambulance chasing with 
its trick of masking a crooked trade with the mantle of an honorable profession is 
more than any other single agency the father of American claim consciousness, and 
Americans today are the most claim conscious people in the world. The briefest 


* Director of Publicity, National Bureau of Casualty and Surety Underwriters, One Park Avenue, New 
York, N. Y. Formerly assistant editor, The Spectator; co-author, Man and the Motor Car; publicist and 
author of articles on casualty insurance, street and highway safety, and fraudulent claims. 
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review of the size of the calendar of the First Department of the New York State Su- 
preme Court which comprises New York and Bronx Counties only will indicate the 
point: by 1921 the calendar had doubled from its 1910 peak; by 1924 doubled again. 
In 1929 there were 44,181 statements of retainer filed with the Appellate Division for 
New York and Bronx Counties. In 1935 the corresponding figure was 99,800. Let us 
emphasize also that New York’s situation is unique only in size; similar proportions 
prevail in other communities. 

It must be remembered that between the 1924 peak and the 1929 figure quoted 
above the so-called Wasservogel investigation intervened in New York City. The 
blaze of publicity surrounding this civil inquiry made public the whole traffic in 
claim faking and its attendant evils, and for a time at least New York was com- 
paratively free from the racket. But no sooner had the investigation’ stopped than 
the racketeers boldly reopened for business on a more dazzling scale than they had 
ventured to dream of before. It would almost appear that they too had profited from 
the investigation by learning what errors to avoid in order to escape detection in the 
future. Hence the fact that the cases filed with the Appellate Division have more 
than doubled in six years. 

The development and widespread use of the automobile in company with the 
serious damage it is capable of inflicting when placed in careless hands has aggra- 
vated the situation. Outside of the urban centers, the motor car is the chief tool of 
those who attempt to make a dishonest living by pressing fraudulent or exaggerated 
damage actions. But the automobile is by no means the only tool, and certain 
claims for damages arising out of automobile accidents are not the only claims we 
may reasonably view with suspicion. The racketeers prey upon employers with 
fake compensation cases, on merchants, on landlords, tenants, restaurateurs, public 
utilities, transportation companies—on everyone who makes, sells or distributes a 
product, and upon the great bulk of our citizens at large. There is the flopper who 
falls in or out of elevators, on stairs and sidewalks, in store and theater aisles. ‘There 
is the food artist who slips foreign objects in his pie or soup, objects ranging from 
glass and metal parts to, believe it or not, parts of mice. There is the acrobat who 
falls in front of and in and out of moving vehicles. There is the emotionally sub- 
normal fellow who submits to terrific beatings—beatings which break and fracture 
bones, smear him with blood and bruises, create abrasions and lacerations. There is 
the opportunist—the fellow with an old or permanent injury such as a hernia, an 
unknit bone, an unhealed fracture, an abnormal joint condition—any of which 
can be capitalized on call with a little “treatment.” And there are thousands of 
other types and classifications ranging from the ridiculous to the disgusting, all of 
which are engaged singly or in groups in adding up the enormous annual toll. Be 
it said that the lone wolves, while they often make spectacular coups, are rapidly 
becoming a vanishing breed through the successful operation of defensive measures 
which will later be discussed. 

Those who work in groups are the organized and intrenched racket, and as such 
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are infinitely more difficult to combat. They involve the unethical and dishonest 
elements of the legal and medical professions, the front men with political, social 
and business connections, the riff raff and hangers on in any community. The most 
important single classification in this group is the ambulance chaser. His office is 
the best organized, the most profitable, most effective and most corrupt in the entire 
picture. He is the Al Capone, the “higher up” in the racket. Perhaps the best means 
of presenting an account of his operations in general is to summarize the confession 
of one Abraham Gatner, one of the first and most successful of the ilk: 


II 


Gatner started as a chaser for a law office about 1907. It was just about this time 
that ambulance chasing as a business began. It seems—or so Gatner believes—to 
have started in New York and spread from there throughout the country. He was 
one of the first three chasers in the city. He and his two rivals hung around outside 
police headquarters every morning at 9 o'clock, getting a list of the previous day’s 
accidents from a reporter in their pay. The three then parcelled out the city and 
went to get retainers. 

As competition developed, Gatner secured a partner and they arranged to jump 
the game on the others by getting an additiona! daily list at 6 P.M. It was only a 
matter of time, of course, before the others caught on to this. Competition grew 
still more keen. Young lawyers starting in found it an easy way to break into the 
field and establish a good income quickly, and the temptation for many of them 
was too difficult to resist. In those days, however, it was much more difficult to 
collect a judgment because few persons were insured. Big verdicts were unknown. 

Even then, the game was called “ambulance chasing,” although at that time the 
chaser did not reach the injured person or his family until hours after the ambulance 
had done its work. It was the ever-increasing competition which made ambulance 
chasing a literal phrase. The next step was to jump the 9 A.M. list by getting one 
at 7 A.M., another dodge which could work for only a short time. 

Gatner usually kept one step ahead of his rivals. His next move was to have 
a phone installed where he lived—quite unusual in those days—and he arranged to 
have a fellow in police headquarters call and give him an accident list daily at 2 A.M.; 
then he would start out around 5 A.M. to make his rounds. It was several months 
before the others who stili hung around police headquarters discovered this trick. 
(At this point he makes a note that in those days, physicians were satisfied with a 
50 cent fee for examining an injured person when they were strictly on the level. 
Usually, one visit to a physician was sufficient; pretty soon however, it was possible 
to persuade physicians that a patient needed three, four, or five visits because of the 
extent of his injuries, and it was a logical proceeding from here to corrupt members 
of the medical profession.) 

In 1912, Gatner decided it would be valuable to him to round out his talents with 
the experience he could obtain working for an insurance company, so he got a posi- 
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tion with one of the New York companies as an adjuster and worked at this for a 
year. He did not think any better of the adjusting ethics of the company for which 
he worked than he did of the ethics of the chasers. The adjuster was given a wad 
of 100 one-dollar bills as he set out each day and instructed to make as quick and 
as cheap a settlement as he could. During this year, he came upon two developments 
in the ambulance chasing racket for the first time. One of them was something 
he did himself—fee splitting with a chaser. The other was the first actually faked 
case he ever knew about. In this year of work as an adjuster, he obtained what he 
set out to get—the ability to evaluate claims for bargaining purposes, a practical 
course in negligence law practice, and several new channels to exclusive information. 

He returned to ambulance chasing. By this time organized firms had developed 
on a large scale, and a number of the early ambulance chasing lawyers had now 
become “counsel” for others. Gatner now became the first chaser to develop a system 
for eliminating the waste involved in handling accidents caused by persons who 
were not financially responsible for damages. He was first a free lance, selling to 
the highest bidders, and then he went to work with one lawyer for a $30.00 a week 
drawing account, and a commission of one-third of the settlements of all cases he 
brought in. He now helped to organize what he says was the only twenty-four-hour- 
a-day law office ever in existence. What they did was to set up a central working 
bureau, always open, into which their various sources sent information concerning 
accidents. They had men out in the “field” who would phone in for assignments. 

It was at this time that the competition became so strong that lawyers were com- 
pelled to make inducements to prospects to get them as clients. Among these in- 
ducements were: “free” medical services for which the client eventually paid, and 
“loans” to tide over indigent clients, loans they repaid with “interest.” Gatner was 
with the twenty-four-hour office until 1916, when the enactment of the workmen’s 
compensation law put a temporary crimp in the business, and the partnership was 
broken up. 

With the increasing use of automobiles and trucks after 1916, ambulance chasing 
lawyers multiplied like filling stations. The sources of information increased too. 
One was the police telegraph bureau installed about that time, to which accidents 
were reported from the various precincts throughout the city. For years, a fellow 
in the bureau at headquarters relayed the information to the chasers—of course, for a 
stipend. But for the more aggressive chasers, the telegraph bureau at headquarters 
was not direct enough. 

The next step was to reach the desk man in the precinct station, and the next 
step after that was to get to the patrolman on the beat. A patrolman would report 
an accident first to whoever paid him to do so and then make a slight error, such 
as in the address of the injured, when phoning in his official report. This, of course, 
delayed competition from those who were getting their information of the accident 
at the station or from the telegraph bureau. Gatner points out how fertile a source 
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of information the police are by noting that in one year alone, these reports of 
accidents in the city totalled 1,000 deaths and 46,000 injuries. 

As far as the ambulance chaser is concerned, a post at a hospital is a fine one for 
a policeman to have. He sees the accident cases brought in and, of course, he is free 
to go anywhere in the hospital; he can help the chaser get into the victim’s hospital 
room. In the realm of police information, there was one more step to take and it was 
taken. That was to reach the rookie while he was still attending the police academy 
and instruct him in the opportunities and techniques in reporting accidents to ambu- 
lance chasers. 

The fat fees in the ambulance chasing game come from cultivating a hospital 
branch. The necessary facilities of those dealing in it are: a good physical layout to 
impress the clients, smart chasers with ready cash, good investigators for building up 
a case, coaching witnesses, etc. Even investigators are expected to bring in more 
cases through witnesses who have relatives and friends who have had accidents. 
Nothing is put down to expenses in an ambulance chasing office, not even the 
stenographers. The chasers work with internes, nurses, orderlies, ambulance drivers, 
and the operating surgeon. Two high class chasers bringing in 30 good cases of 
fractures, compound fractures, amputations, and death, will mean a gross business 
of at least $300,000 a year. The salaries of chasers of this type are anywhere from 
$100 to $200 a week. 

The typical procedure of a first class chaser after hearing of a hospital accident 
case is as follows: First, he satisfies himself that a wealthy or insured individual or 
corporation is responsible for the accident. He phones the persons who are re- 
sponsible, says he is a police lieutenant in the district where the accident occurred 
and asks who carries the insurance. If there is no insurance, he inquires about the 
nature of the business. Then he phones the hospital, posing as a newspaper reporter 
to find out the condition of the patient, whether he is still in the hospital or has 
been sent home. Then he goes to the home or the hospital. If it is the hospital, he 
has his retainer slip in a folded newspaper. At the hospital he looks up his contacts 
and then goes to work on the victim. If he can’t get to the victim, he goes to work 
on the victim’s family, and having sold them, it is simple to get the victim’s signature 
at a later date. 

The racket has always been very progressive, keeping up with every new develop- 
ment. And thus, when a few years ago social service workers began entering the 
hospitals to give different kinds of aid to the patients, the ambulance chasing indus- 
try entered with them and a number of these workers became, some innocently and 
some not, very valuable assets to the industry “that corrupts everything with which 
it comes in contact.” 

Of course, the lawyers did not hesitate to gyp on the fifty-fifty contingent agree- 
ment with the client. One casualty insurance company tells of one case where a 
man getting a $22,500 verdict for a fractured leg and other injuries actually received 
less than $9,000. Lawyers even argue to prevent a client from agreeing to a profitable 
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settlement, knowing they cannot get a verdict which will give the client as much as 
he is offered. 

The last place Gatner worked was as manager of as well-organized an ambulance 
chasing office as any we have ever heard of. It had eleven chasers whose weekly 
payroll totalled $3,000 exclusive of commission, two investigators, three attorneys, 
besides the two partners in addition to stenographers and a clerical staff. One of the 
partners provided the initial financing but did no work, the other was a trial counsel. 
(Incidentally, Gatner tells that a layman-lawyer partnership in ambulance chasing 
firms is very common, together with the fact that disbarred lawyers bring large 
practices, experience, and “good will” to any office not yet under fire). One of the 
assistants did nothing but keep up with court decisions and legal techniques, and 
another was solely employed in fixing up the legal documents. This office in its 
first year did $400,000 gross business—about $165,000 net profit. The original outlay 
was $31,000, and all this had been gotten back in four months. 

Gatner tells of big cases where lawyers for steamship and railway companies lost 
verdicts for $35,000 and $50,000 on cases that they knew and could have proved were 
framed. He leaves it to the reader’s imagination as to why they did nothing about 
it. He tells how employees of the U. S. Shipping Board, Interstate Commerce Com- 
mission, and other government agencies have become involved. Finally he gives the 
following as the four desires of ambulancing chasing lawyers: 


(1) Bigger and better injuries. 
(2) Fewer chasers to pay. 
(3) To become counsel to lawyers as low down as himself. 
(4) To become ethical! 
IV 
Gatner and others of what we may term the old fashioned kind of claim racketeer, 
worked chiefly at the business of exaggerating the importance of cases which had 
some foundation in fact. In other words, some one was usually injured in a real 
accident; impressive “damages” were collected, and the case was closed. They were 
and are a dangerous and costly breed. The new school is decidedly less restricted 
in its imagination—not only are accidents invented or faked, but injuries are the 
basis of claims made against scores of entirely different parties. The new ambulance 
chaser makes a good injury pay many times over before he allows a case to close. 
The case of Sadie Esther Abramson is an apt illustration. Several years ago Sadie 
was involved in a legitimate accident and retained a lawyer who specialized in 
negligence cases. While visiting her attorney’s office, she struck up an acquaintance 
with his brother, a layman, who acted as runner and investigator. This brother 
took her in hand and coached her as to the technique of staging falls or “flops,” as 
they are termed in the racket. She was instructed to fall over a broken vault light, 
defective steps and the like, so that negligence could be claimed against the owner 
of the premises. Like all professional floaters, she employed several names. 
After mastering the details of her new calling, she broke away from the runner 
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with whom she had been sharing the proceeds and went off on her own. Shortly 
thereafter she was arrested. She was questioned, and made a complete confession. 
In the three years that had preceded the untimely ending of her career, she had been 
a claimant in approximately 50 accidents. She admitted that only two were genuine. 
Most of them had been settled, usually for small amounts. 

A typical example of a well-rounded accident fraud organization was the Hecht- 
Rosenzweig ring. All of the major figures and most of the minor members of this 
group have since been sentenced to jail. 

The ring specialized in compensation frauds. Dr. Darwin Hecht operated a 
clinic in the garment center of Manhattan. Sidney Rosenzweig ostensibly managed 
the clinic, but actually bustled about arranging spurious compensation claims. He 
also coérdinated the stories of employers, claimants and doctors so that they tallied. 
After grilling over 50 of Dr. Hecht’s patients, the following routine story was 
pumped out so often as to become monotonous. 

Sidney Rosenzweig would bring a future claimant to a crooked employer who 
carried compensation insurance. He would introduce one to the other and inform 
the employer that his friend wished to have an accident the following day. The 
employer would then place the name of Rosenzweig’s man on the payroll records so 
as to indicate that he had been working for some time. The next day, usually with- 
out even the formality of going through the motions of an accident, the faker would 
call on Dr. Hecht. He would fill out a medical report for the Labor Department 
and insurance carrier. The employer would also report the supposed accident. Dr. 
Hecht would coach the claimant as to the medical aspect of his claim and Sidney 
Rosenzweig would give him tips as to the compensation procedure. Unless the 
employee had an old or fresh injury from some other source around which a case 
could be built up, he would be instructed to feign subjective symptoms, i.¢., symptoms 
which can be described but which do not show externally. The injuries usually 
took the form of a wrenched back, head impacts and the like. It is almost impossible 
for a company, or the Labor Department, doctor to say definitely that the well- 
coached malingerer complaining of subject symptoms is faking. In at least a dozen 
of Dr. Hecht’s recent cases, the injuries were allegedly sustained by the claimant 
striking his back and head. One nettled insurance company doctor after examining 
a Hecht patient and unsuccessfully trying to pierce his armor of well-prepared lies, 
reported that no improvement would take place in his condition until the case had 
been definitely disposed of by settlement. 

Rosenzweig, the alleged employee and his boss would share the amount awarded 
to the claimant equally, one third to each. Dr. Hecht’s share would be the medical 
fees, which were very substantial. He seldom actually treated fake claimants as 
they did not sustain injuries. He would submit bills, however, for as much as $600 
or $700 on an individual case. 

V 

Yet it must be conceded that, until informed, the public’s sympathy is definitely 

on the side of the ambulance chaser and his claimant. Unquestionably the worst 
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opinion the public holds of the ambulance chasing attorney is that he is a necessary 
evil. It is felt that the injured party fares better at his hands than at the hands of 
those who may be considered liable for the injuries. Character witnesses for lawyers 
convicted of crimes and unethical practices in connection with liability claims are 
common, and they are usually drawn from those who are socially and economically 
the most influential citizens in the community. An Atlanta judge, sentencing a 
prominent lawyer to the Georgia chain gang for crimes of which the lawyer had 
been convicted by overwhelming testimony remarked: “In all my years on the bench 
I have never seen such an imposing array of character witnesses as came to intercede 
in your behalf.” 

The public conception of the evil is quite naturally produced by ignorance, and 
by the fact that it has up to now listened only to one side of the case. The 
ambulance chasing lawyer is more unscrupulous with his so-called clients after 
settlement has been made than he is in preferring the case—if such a shade of 
distinction is possible. 

The defrauding of the client represents one of the significant aspects of the racket, 
for it is the lawyer’s most important source of profit. Parenthetically, it is often the 
cause of his downfall, for when claimants who were his clients are shown how he 
cheated them, they talk readily by way of reprisal. Stories of how such frauds are 
perpetrated are difficult to believe unless the psychological relationship between 
lawyer and client is appreciated. The lawyer is smart, or brazen, or both, and has 
a long familiarity with negligence suits. The client is usually ignorant, often poor, 
usually bewildered at the whole proceeding. He regards his lawyer as the average 
person regards his doctor—as a specialist in whom he must place his trust. 

Thus it was easy for one lawyer, now dead, to gyp his clients in the following 
manner. The case over, he would call the client to his office and say: 

“Well, we won a verdict for $2,000. You get half and I get half. Right?” 

The client would agree. Then the lawyer would give him a receipt for $1,000 
and direct him to sign it, which he would do. 

“Now, let’s see,” the lawyer would say, jotting figures on paper, “one thousand 
dollars. My court fee is so much, and our expenses were so much. We had to pay 
the witnesses such and such a sum, etc., etc. That all comes to $500. Five hundred 
from a thousand is five hundred. Here’s your money.” 

And he would count out $500 and hand it to the client. If the client complained, 
he was talked down—out-bluffed. If the client took it up with the bar association 
or the authorities, the lawyer had the signed receipt. 

This procedure was developed into a fine art by this particular lawyer. It is 
more or less the usual way in which a client is cheated out of a portion of his share 
of the settlement. Of course, there are other dodges. Sometimes the lawyer gets 
not only a receipt, but has the client endorse a check for the amount he thinks he’s 
going to get. Sometimes a settlement is made with the client being told—and believ- 
ing—it is much less than the actual sum obtained. This can be done by having the 
client sign a blank release which the lawyer fills in later. All such tricks are further 
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simplified if the client cannot read English. A lawyer can give an ignorant client a 
set of papers, saying, “Here are some papers I want you to sign,” and the client 
does so without questioning. 

Sometimes a lawyer can win a negligence case without the “claimant” even know- 
ing about it. Forging the claimant’s name to a release is one way. The company, 
never having seen the claimant’s signature before, cannot tell it is a forgery. The 
company may have seen the claimant only once, when he appeared for his examina- 
tion by the doctors. Or actually it may have never seen him. Another person may 
have been substituted for him at the examination. 

The story of the fake automobile accident ring is virtually a rehearsal of the 
ambulance chaser’s organization policies, except that all the accidents are faked and 
all the injuries are manufactured. Remember an accident needn’t actually occur as 
long as the gang can employ witnesses, medical testimony and legal talent to press 
its claim. Sometimes, however, it appears wise to the gang’s directing genius to 
use the regular facilities of a city hospital, and for these cases, injuries or the 
semblance of injuries must be provided. In Pittsburgh, where the racket is known 
as “the oil business” a group of Italians under the direction of one Frank Gemellaro, 
otherwise known as the Duke, practiced these arts to the tune of about a quarter of 
a million dollars in claims. The Duke posed as an attorney taking half of all pro- 
ceeds. Part of his equipment was what the gang called “The House of Pain.” There 
the “victims” prepared their accidents and injuries. They beat each other with 
clubs, bare fists, sacks of orange, etc., to create bruises. Perforated strips of tin, sand- 
paper, and other devices provided scratches and abrasions. Knives and razor blades 
accounted for cuts. Chicken blood in the ears would simulate a concussion and a 
piece of wire bound to the head would appear like a skull fracture when the 
roentgenologist was cut in on the take. The Duke took charge of the business and 
handled office routine, providing policies and policyholders, and settling claims. 


VI 


Insurance adjusters often appear in both kinds of organizations, for like abscond- 
ing bank tellers, they cannot resist the lure of easy money. Fortunately they are 
few and far between, and their position gives them no advantage once discrepancies 
are discovered. They go to jail with the rest of the crew, and no attempt today is 
made by their companies to spare them in order to avoid unfavorable publicity. The 
crooked adjuster probably brings no special gift to the racket except the possibility 
that he may expedite settlements. His own judgment of the amount to be settled is 
secondary to that of a superior officer higher up in the company so that an unusual 
or abnormal sum would arouse suspicion and possibly a visit from the home office. 
Nevertheless, insurance company employees have appeared on the wrong side of the 
fight and every effort is being made by the companies to investigate the integrity of 
their claim staffs. : 

Logically enough, the stock casualty insurance companies through the National 
Bureau of Casualty and Surety Underwriters have led the fight to bring these 








500 Law anp ConTEMPoRARY PRroBLEMS 


crooked and unethical practices to a halt. Theirs has been a realistic approach. 
Basing their judgment upon past experience, they have set out to make their defenses 
permanent. Money, time and effort spent on a sporadic drive regardless of its im- 
mediate effectiveness usually proves disappointing for like Hercules’ Augean stables, 
the field is promptly sullied again. The first permanent collective effort of the 
Bureau’s member companies against the claim evil was the organization of the 
Bureau’s Claim Department in November, 1927. The department is under the direc- 
tion of Manager Wm. P. Cavanaugh and Mr. James A. Beha, general manager and 
counsel of the National Bureau, both members of the New York Bar. Briefly, the 
objects and purposes of this department are: 

1. To accelerate the possibilities for a prompt and just settlement of meritorious claims. 


2. To combat fraudulent claims. 
3. To establish and maintain an index for the purpose of reporting and disseminating 
information to its members concerning accidents and losses in which its members have an 


interest. 
4. To promote codperation for the exchange of information with individuals or or- 


ganizations maintaining index bureaus for the collation of similar data. 

In fulfilling its objectives during the period of its existence the Claim Depart- 
ment has unfortunately had more work than it could possibly do. But there were 
enough immediately practical remedies applicable on a nationwide basis so that no 
time or effort was wasted. The activities of the department have included: (1) the 
organization and extension of the index bureau system; (2) the stimulation of local 
public investigations; (3) the development and circulation of claim information bul- 
letins; (4) the establishment of a crime index; (5) the encouragement of the 
arbitration system; (6) the enlistment of forces other than insurance in the war on 
fraudulent claims; (7) organization of local claim associations. Let us examine these 
activities in greater detail. The organization and development of the index bureau 
system which is now functioning on a national scale has provided a permanent and 
effective defense against the ordinary claim repeater. Index bureaus are located at 
strategic points throughout the country and to them is reported every claim made 
against a member of the system. Membership is open not only to the stock company 
members of the National Bureau but to mutual insurance companies, reciprocals, 
self-insurers, and to any individual or organization who can profit by its service. 
At present the entire index bureau membership’ represents a total of 148 separate and 
distinct organizations including public utility and transportation companies, munic- 
ipalities, chain store organizations and others. 

When reports are made to the index bureaus, they are promptly checked and 
cross-indexed according to a plan which the writer is not at liberty to reveal. They 
are checked against the cards already on record, against the claim bulletins, and 
against the crime index. If suspicious circumstances appear, the company submitting 
the card is promptly notified and given full particulars of the circumstances arousing 
suspicion. Thus, repeaters, chronic claim fakers, lawyers or doctors whose interest 


+The entire membership of the National Bureau of Casualty and Surety Underwriters comprises 41 
stock casualty companies. 
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in pressing liability claims appears abnormally pronounced are today facing con- 
tinually a record of their past performances. 

Where local conditions have appeared to warrant more intensive study, the Claim 
Department has stimulated activity. on the part of prosecuting authorities. As a 
rule these offices have proved codperative although some are hampered with the 
pressure of other work, with indifference, or with minor political considerations. 
The task of the Bureau has been to provide investigating personnel, case data, neces- 
sary funds, and moral support, but these contributions have been sufficient in 
numerous experiences to clarify costly and aggravating conditions. These minor 
investigations have been conducted on a wide front occurring in such places as 
Buffalo, Rochester, Albany and Syracuse, N. Y.; Pittsburgh, Pa.; Youngstown, O.; 
Girard, Kan.; Portland, Ore.; Bridgeport, Conn.; and many others. 

From small beginnings the Claim Information Bulletin Service has developed into 
a full fledged rogues’ gallery of crooked or suspected claimants. This is a regular 
service and goes forward to claim offices and to members of the index bureau as 
often as there is worthwhile information to broadcast. Photographs of the subjects, 
descriptions, fingerprint classifications, accounts of their claim history and their 
particular kind of racket, together with other pertinent information, are contained 
in these bulletins. They are gratefully received and have proved their value in 
preventing payment to fakers or in assisting the police upon hundreds of occasions. 

The crime index is more or less a super claim bulletin. It records all valuable 
information on persistent crooks whose many convictions and sentences have failed 
to get over to them at least the idea that the claim racket doesn’t pay them any more. 
The index is available to police and prosecuting authorities and to others having a 
legitimate use for it. 

The development of the arbitration system has helped to relieve the acute con- 
gestion of New York City courts. It has relatively little application to the fraudulent 
claim racket, but is an indication of the Bureau’s success in developing the objective 
of creating an improved treatment of meritorious claims. 

The organization of local claim associations has stimulated codperative activity on 
the part of organization representatives working in the field. About 85 of these 
associations are now functioning actively carrying on educational work among them- 
selves, interchanging information on local conditions, and, in general, doing their 
part to translate the national effort into local needs. 


vil 


The Claim Department of the National Bureau has also been instrumental in 
launching major investigations of the more or less permanent type. In Boston, 
Massachusetts, for instance, a widespread investigation of the intolerable conditions 
in that community, largely traceable to the operation of the compulsory automobile 
liability insurance law, was begun more than five years ago. It is still going on. 
The Supreme Judicial Court of the Commonwealth appointed a special master to 
hear the case, and more than 5,000 have been brought before him to date. Eighteen 
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lawyers have been disbarred, hundreds of fake claimants have been convicted and 
jailed, and dozens of doctors have lost their licenses or have had them suspended 
for their part in the frauds. A similar investigation was launched in the State of 
New Jersey in 1934, and has accomplished similar results. 

The investigation under way in Atlanta, Georgia, deals with conditions which 
are probably more analagous to those existing in the majority of communities 
throughout the United States than those in Boston or New Jersey. The Atlanta 
drive started more than a year ago and, of 23 individuals brought to trial so far, 22 
have been convicted. Seventeen indictments remain to be tried and about 15 others 
are pending. Four lawyers have been sent to the chain gang and five others have 
left the state indefinitely! 

In the meantime, 407 damage suits already filed in the courts were abruptly with- 
drawn by plaintiffs without explanation. Court records show that the number of 
suits entered since the investigation began is 600 less than for the preceding year, 
making a total of 1,000 fewer cases for one year than for the year previous. 

Atlanta’s condition was far from being the worst in the country, but it was 
typical, and it contained most of the elements already described. Atlanta business 
men were aroused by the conditions, and they encouraged a committee of insurance 
adjusters to start public action. The adjusters consulted a member of the Georgia 
Bar Association’s Grievance Committee, Mr. Walter McElreath, who a year before 
had conducted a successful investigation into municipal graft. A meeting of busi- 
ness men was arranged, the problem was discussed, and the group decided upon im- 
mediate’ action financed as far as possible by local contributions. In the end 76 
Atlanta firms contributed in amounts ranging down to $10 from small tea rooms. 
The National Bureau made a sizeable contribution on behalf of its member com- 
panies and aided wherever possible in the development of the fight. The point was, 
however, that the influential people of Atlanta were convinced that the movement 
was to their own advantage and they took full responsibility for it. 

The support of the Solicitor General, Honorable John Boykin, was generously 
given with the following provisos: 

1. That definite evidence of fraud be presented in each case. 

2. That he be permitted to follow his prosecutions unhampered no matter whom 
they might involve. 

3. That the prosecutions be confined to fake accident frauds and not be allowed 
to wander off into any conflicting trails that were sure to develop as time went on. 


With a modest treasury to start with, investigators were engaged to develop 
evidence (mostly from the files of the Southeast Index Bureau) for presentation to 
the Grand Jury. Indictments were promptly tried and disposed of, the newspapers 
codperated handsomely, and the result was an immediate drop in fake claim activi- 
ties. With a few cases out of the way, the committee’s activities subsided temporarily 
until the furore died down. Then it came forward with new cases, new evidence 
and new victories. Gradually it convinced offenders that its work would never 
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cease, that its intention was to continue as a permanent offensive unit against fake 
claim racketeering if such a unit proved necessary. It is still giving that impression, 
and in Atlanta, at least, the struggle has narrowed down to an endurance test between 
the competing sides with the odds on the clean-up forces. The other side can’t 
endure without money. 

Everything wasn’t as smooth sailing as appears in this summary. A campaign 
against certain attorneys (who obviously lead the racket) is a campaign against 
past masters in the art of legal delay, postponement and chicanery. In Atlanta the 
first counter attack was an attempt to indict the Solicitor General on a faked charge. 
The Grand Jury tossed it out. This was followed by a claim of perjury, and later a 
convicted attorney sought to have the Solicitor disbarred. When these attacks failed, 
attempts were made to discredit the lesser figures in the investigation with spurious 
charges and false arrests. Paul Kearney in the Saturday Evening Post for March 10, 
1936, describes the Atlanta investigation as follows: 

“Here we have the ideal approach and the basic reason for the drive’s success: the most 
prominent figures in the community were lined up behind it at the beginning by a man 
whom all respected and whose motives no one could possibly question. And it was clearly 
settled early in the game that there was to be no Roman holiday; no hullaballoo which 
would nail a few dupes and let the big shots escape; no scramble for personal glory or 
political advantages; no effort to make goats out of a few and then settle back in content- 
ment. Mark all of those things well, for without them any effort in this direction will be 
a fizzle.” 

VIII 

As we have tried to make clear, the liability claim racket is a profitable and 
extensive evil. It will not disappear or even diminish without direct and definite 
action. It is a perennial claim that the legal profession is overcrowded and that the 
evils described here are largely the result of that overcrowding. However, the proper 
authorities are attempting to remedy the condition by elevating educational and 
moral standards. While efforts in this direction do not guarantee that only the 
right kind of people will practice law in the right kind of way, they do assure that 
fewer of the wrong people will be able to do so in the wrong way. Finally, they 
give absolutely no protection against the other practitioners of the claim racket. 

In reality, correction and elimination of the liability claim racket will come first 
from a program which arouses the public to the enormous moral and financial 
damage these abuses are inflicting on the community. The public must be shown 
that the cost is being paid out of its own pocket and not out of the treasuries of 
insurance companies, large corporations or municipalities as is now erroneously be- 
lieved. Once this first step is taken the way will be clear for the second and equally 
important move: the establishment of a program of eternal vigilance and permanent 
defense. 

Insurance rates are based upon the amount of money paid out in settlements of 
claims made against insured cars in a given territory. If these amounts are affected 
adversely by an abnormal claim condition such as is produced by ambulance chasing, 
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jury fixing and its attendant evils, that condition must inevitably be reflected in the 
rates charged for automobile liability insurance in the community. This affects an 
important part of the population. 

These and other costs to the community will be readily appreciated by the intel- 
ligent citizen. Courts do not run themselves, and congested courts cost more than 
those handling a normal number of cases. In recommending a $50,000 appropriation 
by the Board of Estimate of the City of New York for an ambulance chasing investi- 
gation by the Accident Fraud Bureau, Judge Clarence J. Shearn, president of the 
New York City Bar Association, said: 

“The money required to be spent should be returned to the taxpayers many times over 
in results achieved. The City maintains at a very great expense an elaborate judicial 
machinery. Seventy-one per cent of the cases on the calendar of the Supreme Court are 
for personal injuries. During 1935, 99,800 contingent retainer agreements were filed in 
the First Department alone,—as against 44,000 in ten months of 1929. Twenty attorneys 
each filed more than 1,000 of these contingent retainer agreements in 1935, one over 2,000 
and another over 3,000. These figures suggest to one that to a very considerable extent 
an honorable profession is being used as a cover for a disreputable trade. In the meantime 
the calendars are becoming more and more clogged and commercial and other legitimate 
litigation, including genuine personal injury suits, are subjected to more and more delay. 

“Apart from its duty to the taxpayers, the City has a strong interest of its own to serve 
in supporting a thoroughgoing investigation and prosecution of frauds in fake damage 
suits. Last year the Manhattan and Brooklyn offices of the Corporation Counsel were 
called upon to defend more than 1800 personal injury suits brought against the City. 
While the recoveries and settlements in personal injury suits amounted to $590,940 during 
1935, the amounts claimed in those suits aggregated $23,414,550. These figures tell their 
own tale. The only defense of the City against these exaggerated claims is the main- 
tenance of an expensive and competent legal department. One or two verdicts in fraudulent 
cases would exceed the modest cost of the proposed investigation.” 


There is every indication that as key communities begin these investigations, 
others will follow suit. If the public is indifferent to the ambulance chaser, other 
attorneys certainly do not admire him. To them he is a menace to legitimate prac- 
tice, and, once his currently intrenched position appears more vulnerable, they can 
be counted on for decisive action, and for the preparation of permanent safeguards. 

The prosecution of many indictments in the Federal Courts under charges involv- 
ing misuse of the mails has engaged the interest of the United States Attorney 
General and the Federal Department of Justice. Both agencies have already been 
helpful, and further assistance is confidently expected. In short, increased interest 
on the part of local, state and national agencies, together with those of private 
business, points to a more promising future. 

The liability claim racket can be curbed, and it will be curbed if the public can 
be aroused to take the proper kind of action. It must be curbed if a court of justice 
in America is to be a fit place for a free American to enter. 























THE FINANCIAL RESPONSIBILITY LAW 


Joszpu H. Braun* 


To solve or substantially diminish the proportions of the problem of the uncom- 
pensated automobile accident has been the objective of many pieces of legislation 
proposed during the past twenty years. Upon the basis of the extent to which their 
adoption would require changes in the common law, the proposals fall into three 
classifications. The largest class, and the least revolutionary, is composed of the 
so-called “financial responsibility” laws whose principal provisions will be hereinafter 


discussed. 
The type of proposal earliest advanced’ recommends more sweeping reforms 


than either of the other two classes. Its framers, admittedly impressed by the work- 
men’s compensation legislation widely adopted in the early twentieth century, took 
much, both of the substance and form, of such beneficent laws, in fashioning their 
own suggested measures. The premise that the conventional substantive rules of 
law, as well as the standard remedies provided, detract from, almost to the extent 
of nullifying, the effectiveness of the common law solution to the problem, is the 
foundation of proposals of this variety. Following a logical development, this idea 
results in elaborate plans for a simpler method under which procedure is to be 
revised, legal theories of fault abandoned, and payment of damages made certain 
by requirements for liability insurance. Such proposals have nowhere been enacted 
into law, although frequently studied and commented upon* and sometimes seriously 


* LL.B. 1918. Member of the Chicago Bar. General Counsel, Chicago Motor Club; Chairman, 1936, 
Safety Responsibility Committee, American Automobile Association; Member, National Conference on 
Street and Highway Safety. The author acknowledges the valuable assistance of Hugh Neill Johnson 
of the Chicago Bar, Ph.B., 1929, J.D. 1931, University of Chicago. 

*In 1916 Mr. Arthur A. Ballantine, in 4 Compensation Plan for Railway Accident Claims, 29 Harv. 
L. Rev. 705, suggested the extension of the method applied in the Workmen’s Compensation Acts into 
other fields, with particular emphasis upon its desirability in the adjustment of claims on account of 
personal injuries against railroad and street railway corporations. Within a few years thereafter adapta- 
tions of this proposal to fit the problem of automobile accident compensation made their appearance. 
Rollins, 4 Proposal to Extend the Compensation Principle to Accidents in the Streets (1919) 4 Mass. L. Q. 
392; Carman, Is a Motor Vehicle Accident Compensation Act Advisable? (1919) 4 Munn. L. Rev. 1. 

? Hon. Robert S. Marx made public a detailed proposal to wipe out the requirement of negligence and 
impose absolute liability along the lines of the Workmen’s Compensation Laws. This plan became more 
or less identified with his name and received the widest possible publicity in, among other general and 
legal periodicals: Chaplin, Compensation for Street Accidents (Aug. 15, 1925) 54 SURVEY 526; Marx, 
Compulsory Automobile Insurance (1927) 11 A. B. A. J. 731; Marx, Compulsory Automobile Insurance 
(1927) 1 U. oF Cinn. L. Rev. 445; Compensation for Motor Accidents (Sept. 21, 1927) 52 New Repustic 
112; Marx, Compulsory Compensation Insurance (1925) 25 Cox. L. Rev. 164; Elsbree and Roberts, Com- 
pulsory Insurance Against Motor Vehicle Accidents (1928) 76 U. oF Pa. L. Rev. 690; Loman, Compulsory 
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considered by legislatures.® 

Adherents of the second variety of compensation plans express no dissatisfaction 
with the established requirement of negligence, and therefore propose less violence 
to the common law system. They direct their efforts toward providing for the 
certainty of collecting the damages awarded under conventional procedure, by re- 
quiring security to cover every person operating motor vehicles for his liability for 
injury or damage growing out of such operation. This proposal is, in brief, the 
compulsory insurance plan, which has been adopted in but one state and there only 
with respect to bodily injuries and deaths arising from automobile accidents.‘ 

The financial responsibility laws constitute the third class of statutes contrived 
to furnish some measure of relief, in a pecuniary sense, to motor vehicle accident 
victims. These measures recognize, as do the compulsory insurance proposals, that 
it is eminently desirable for every person who may be found legally responsible for 
damages arising from an automobile accident, to be in a position to pay such dam- 
ages. They provide a method intended to approximate the beneficial results seem- 
ingly guaranteed by comprehensive compulsory insurance, by requiring proof of 
ability to respond in damages, not from all motor vehicle operators, but only from 
those who may be likely to cause harm, having demonstrated, through certain 
dangerous acts, a possible tendency to be negligent. That certain drivers form a 
comparatively small class, more prone than the others to be involved in accidents, 
is a proposition which seems to find definite support in studies made under the 
auspices of the National Research Council.> It is apparent that a/J motor vehicle 
accident claims will not be paid as a result of such a provision, because some persons 
who have not been required to establish their financial responsibility and who have 
not the means to satisfy such claims will be adjudicated liable for such damages. 
Recognizing this obvious fact, the proponents of this method, in its most recent 
Automobile Insurance (1927) 130 ANNaLs 163. Further consideration, on a more scientific basis than 
any earlier study, was given to the plan by the Committee to Study Compensation for Automobile Acci- 
dents, which reported to the Columbia University Council for Research in the Social Sciences on February 
I, 1932. The report forms the subject of an interesting symposium (Smith, Lilly, Dowling, Compensation 
for Automobile Accidents: A Symposium (1932) 32 Co. L. Rev. 785, 803, 813) and has been commented 
upon in other periodicals. Bromley, After the Automobile Accident (March, 1932) 164 Harper's 477; 
Hall, Plan Providing Sure Compensation for Persons Injured in Automobile Accidents (1932) 7 Cautr. 
Sr. B. J. 38; Andrews, Providing Compensation for Persons Injured in Automobile Accidents, ibid. 112; 
Sweet, Proposed Commission Plan for Handling Controversies Arising Out of Automobile Accidents, 
ibid. 142; Ballantine, Compensation for Automobile Accidents (1932) 18 A. B. A. J. 221. 

*The idea has been embodied in many bills introduced in the various legislatures, among which the 
Straus-Cuvillier Bill, repeatedly presented to New York’s legislature, is notable. It has also been the 
specific subject of legislative inquiry through special interim committees appointed in Maryland (1931), 
Virginia (1930) and Wisconsin (1933). ; 

“In 1925 Massachusetts adopted a compulsory automobile liability insurance law to take effect 
January 1, 1927. Mass. Pub. Acts 1925, c. 346. 

*Of the studies made by Weiss and Lauer and reported in Psychological Principles in Automotive 
Driving, published in 1930 by Ohio State University, under the auspices of the National Research Council, 
the authors stated: “The results tend to establish the fact that a small portion of the population are 
‘prone to accident’ even in the upper range of intelligence.” Later investigations along the same lines 
have led to the same conclusion, it is reported by H. M. Johnson, Chairman, Committee on Psychology of 
the Highway of the National Research Council, in Collier’s, July 25, 1936. 
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form, would encourage, but not require, every motor vehicle operator to be financially 
responsible by withdrawing, unless automobile accident judgments against him are 
paid within a certain specified time, his right to operate a motor vehicle. 

The development of this third type of statute from a mere variation of the 
earlier proposed compulsory liability insurance plan, to the most widely practiced 
method of increasing the number of financially responsible motorists, began with 
the adoption of a relatively simple statute® in Connecticut at the 1925 session of the 
legislature. In that year compulsory insurance was proposed in half the states, but 
was rejected wholly in all jurisdictions except Massachusetts and Connecticut. 
Massachusetts enacted a compulsory insurance requirement to take effect January 
1, 1927." In Connecticut, a compromise with the strict requirements of compulsory 
insurance was reached in the act above referred to. By the Connecticut law, 
effective January 1, 1926, proof of ability to respond in damages was made com- 
pulsory, not for all motor vehicle operators, but only for those convicted of reckless 
driving, operation while intoxicated, or evasion of responsibility, or held responsible 
for an accident resulting in the death or injury of any person or damage to property 
to the extent of at least $100. Proof might also be required of the person in whose 
name the motor vehicle was registered, if he were not the operator. 

The way to satisfying the increasingly insistent demand for compensatory legis- 
lation with a minimum of objection, pointed out by the Connecticut act, was fol- 
lowed in 1927 by several other states. Vermont® and Maine’ enacted statutes, 
closely following the Connecticut law, but differing in particulars such as the 
amounts of damages to be provided for, the acceptable methods of proving the ability 
to pay damages and the acts causing the statutes to become operative. 

Rhode Island joined the movement with the adoption of an act’? empowering 
the State Board of Public Roads to investigate automobile accidents resulting in 
bodily injuries or property damage to the extent of $100, and to require, if a 
violation of the law relating to motor vehicles appeared to have been committed, 
certain evidence of the owner relating to his ability to respond in damages. 

Minnesota adopted provisions'* empowering the courts to order a defendant con- 
victed of reckless driving or driving while under the influence of intoxicating liquor 
or narcotics not to operate a motor vehicle for a period not exceeding two years. 
After filing an indemnity bond in the amount of $2,500 conditioned for the payment 
of all damages sustained by any person in consequence of his negligence or unlawful 
act in operating a motor vehicle during the period fixed, the defendant might again 


drive. 


®Conn. Pub. Acts 1925, c. 183. 
"See note 4, supra. 
®See Compulsory Insurance and Financial Responsibility Laws for Motorists by Robbins B. Stoeckel, 
Commissioner of Motor Vehicles for the State of Connecticut (1926) 35 Am. Crry Mac. 873. 
° Vt. Acts and Res. 1927, Act. No. 81, approved March 26, 1927, and effective June 1, 1927. 
Me. Acts and Res. 1927, c. 210, approved April 15, 1927, and effective January 1, 1928. 
™R. I. Pub. Laws 1927, c. 1040, approved April 22, 1927, and effective June 21, 1927. 
*% Minn. Pub. Laws 1927, c. 412, approved and effective April 23, 1927. 
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In the same year, 1927, New Hampshire had adopted an act’® aimed at a result 
different from that sought by the laws which made a showing of ability to respond 
in damages for accidents in the future compulsory for any particular class of drivers. 
This law provided in substance that in a civil suit growing out of an automobile 
accident, upon a preliminary motion, the court might pass upon the question 
whether the defendant was “probably” liable. If the question were decided against 
the defendant he was required to furnish proof of his capacity to satisfy such liability 
or to give up his driving privileges. 

The review, in chronological order, of the important stages of the development 
of the financial responsibility laws brings us now to the work of the National Com- 
mittee of Seventeen of the American Automobile Association. Appointed to study 
compulsory liability insurance, this Committee reached the conclusion that the 
situation for which compulsory insurance had been suggested as a remedy could be 
better dealt with in another way. In December, 1928, after a series of investigations 
and conferences the American Automobile Association and its Committee made 
public a model bill, framed to meet the problem by a method theretofore untried in 
its entirety. This proposed measure, called the Safety-Responsibility Bill, embodied 
the following four cardinal principles: 

First, it provided for the enactment of the Uniform Motor Vehicle Operators’ 
and Chauffeurs’ License Act. 

Second, it provided for mandatory suspension of the driving permits of all per- 
sons found guilty of serious violation of motor vehicle laws. In addition to whatever 
penalties the state laws provided for these offenders, the Safety-Responsibility Law 
definitely barred them from the road until they had established satisfactory proof 
of their financial responsibility against future injuries to persons or property. 

Third, it provided for the suspension of the driving rights of all persons against 
whom a final judgment establishing the driver’s negligence had been legally rendered 
and who had failed to meet the judgment. This suspension was to remain in effect 
until the judgment had been satisfied and until a future guarantee of financial 
responsibility had been established. 

Fourth, it provided for the insertion in the drivers’ license law of a proviso for- 
bidding the issuance of a permit to any person whose right to drive was at that 
time suspended in any other state because of failure to respond in damages or 
because of other serious violations of motor vehicle laws. 

The draft of the Safety-Responsibility Bill first submitted in 1928 was amended 
in 1930, 1932 and 1935, and further amendment is suggested and may perhaps be 
made during the present year. None of the refinements adopted or likely to be 
incorporated in the American Automobile Association Bill have changed or will 
change any of the principles which formed the framework of the first draft. In the 
light of experience, rearrangement, elaboration and clarification of the provisions 
have been made and are to be expected, but without affecting the important elements 


of the proposal. 
N. H. Pub. Laws 1927, c. 54, approved March 16, 1927, and effective June 1, 1927. 
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In 1934, May 25, the National Conference on Street and Highway Safety adopted 
as “Act IV” of the Uniform Vehicle Code, a model for financial responsibility legis- 
lation (hereinafter called the “Uniform Act”) which is based upon and in substance 
includes the greater part of the provisions of the American Automobile Association 
Safety-Responsibility Bill (1932) with changes in form and arrangement, many of 
which have been incorporated in the 1935 revision of the latter bill. A few material 
differences in the two bills exist, and may be observed by an examination of the 
table later set forth herein. 

Since the first publication of the American Automobile Association Bill, a 
number of jurisdictions have adopted measures of the general character of financial 
responsibility laws, and states which earlier had enacted such legislation have 
amended their statutes. The results of such legislative efforts are statutes, in force 
in a total of 38 jurisdictions of the United States and Canada, which may be broadly 
classified as financial responsibility laws in spite of considerable lack of uniformity 
among them and appreciable variation from the models for such legislation. 

When analyzed to determine their similarity to or difference from the main pro- 
visions of the two model bills, the enacted financial responsibility laws fall into six 
categories, with a remainder of one act, unique and unsusceptible of classification 
with any other statute. 

The two model bills have these three outstanding features: (1) the requirement 
for proof of financial responsibility following conviction of violating certain motor 
vehicle laws; (2) the requirement for proof of financial responsibility following the 
non-payment of motor vehicle accident judgments; and (3) the suspension of rights 
to operate automobiles until the satisfaction of such a judgment. The majority of 
the enacted statutes embody all three of these features in one form or another, and 
comprise the first category consisting of the statutes of the jurisdictions of: 


California Minnesota!4 Wisconsin 
Colorado Nebraska Alberta 
Delaware New Jersey British Columbia 
District of Columbia New York Manitoba 
Hawaii Ohio New Brunswick 
Indiana Oregon Nova Scotia 
Kentucky Pennsylvania Ontario 
Maryland Vermont Saskatchewan 
Michigan West Virginia 


The other classes of statutes are made up of those which contain less than the 
three features of the model bills. The second type has only one of these features, 
that requiring proof in the event of certain convictions. Laws of this character are 
in force in 

Connecticut North Dakota Rhode Island 


“The requirement of the satisfaction of judgment is imposed only upon non-residents. See Minn. 
Pub. Laws 1933, c. 351, §3. 
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The third variety of law requires either (but not both) satisfaction of judgment 
or proof of ability to respond in damages for future accidents following a judgment, 
but does not operate in the case of conviction. North Carolina and Virginia fall 
within this category. 

The statutes of Arizona and Prince Edward Island comprise the fourth class. 
They contain no provision requiring proof after conviction, but require both the 
satisfaction of judgment and proof of financial responsibility for future accidents 
following non-payment of a judgment. 

The Iowa and Massachusetts laws, constituting the fifth class, require only the 
satisfaction of judgments within certain limits, without any provision for proof of 
ability to respond in damages. Massachusetts’ law operates with respect to judg- 
ments for property damage only; it supplements the compulsory insurance law under 
which insurance against liability only for bodily injury and death must be secured 
as a condition precedent to registration of a motor vehicle. 

The sixth category is made up of the laws of South Dakota and Maine which 
require proof of financial responsibility following convictions, but not after civil 
judgments. Judgments, however, must be paid or driving privileges will be sus- 
pended under these statutes. 

The New Hampshire law, the only one of its kind, provides in substance for 
the filing of proof of financial responsibility for past accidents as a condition to the 
continuation of the right to operate of the persons probably liable for the accident. 

It is not intended by this classification to indicate that the provisions of the 
statutes within any particular group are in all respects the same. The principal 
features of, or, perhaps more accurately, the theories behind, each of the laws in the 
same classification, may be the same, but the details provided for carrying those 
theories into practice vary widely in the different statutes. Some indication of the 
various methods which have been adopted, or, in the case of the model bills, recom- 
mended, to carry out the purposes for which financial responsibility laws are in- 
tended, is made in the following table, in which after the name designating each 
statute, proposed or enacted, is set down a series of numbers, each of which refers to 
a note explaining the type of provision indicated by such number. 


EXPLANATIONS OF SYMBOLS APPEARING IN THE TABLE 


A. 


The numerals in the column headed “A” refer to the various types of provisions 
in financial responsibility laws which relate to convictions of offenses against motor 
vehicle laws. The significance of each numeral (from 1 to 16) in this column is 
explained below by the language immediately following the corresponding numeral. 

1—Provisions requiring proof of financial responsibility (hereinafter termed 
“proof”) from persons convicted of offenses designated in such statutes, 
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2—Provisions requiring proof from persons 
revocation of licenses under drivers’ license laws. 

3—Provisions requiring proof from persons pleading guilty to charges of desig- 
nated offenses or of offenses requiring revocation under drivers’ license laws. 

4—Provisions requiring proof upon certain contingencies arising in prosecutions 


for violations of certain motor vehicle law 


5,15 


convicted of offenses requiring 


% Connecticut requires such proof from persons against whom charges have been nolle prossed upon 
payment of money or who have received a suspended judgment or sentence. See Conn. Gen. Star. 
(1930) §1609. Rhode Island’s law demands such prdof from persons who have entered pleas of nolo 
contendere to certain specified charges. See R. I. Pub. Laws 1936, ¢. 2372, effective April 30, 1936, 


amending R. I. Pub. Laws 1929, c. 1429, §2. 
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5—Provisions requiring proof from persons who forfeit their bail upon charges 
of violating certain motor vehicle laws. 

6—Provisions requiring proof from persons who, in other states or territories of 
the United States, have been convicted of certain motor vehicle law violations, or 
have conducted themselves, after being formally accused of such offenses, in specified 
ways indicating the likelihood of their guilt. 

7—Provisions requiring proof under circumstances similar to those summarized 
in the preceding paragraph, but extending to both Canada and the United States. 

8—Provisions not requiring proof from persons convicted in other jurisdictions of 
motor vehicle law violations.1® 

g—Provisions requiring proof from non-residents who are convicted or are other- 
wise deemed guilty of charges of motor vehicle law violations.1* 

10—Provisions requiring notice to be given to the licensing jurisdictions of non- 
residents who are convicted or are otherwise deemed guilty of charges of motor 
vehicle law violations in the enacting jurisdiction. 

11—Provisions which, following conviction, automatically and immediately sus- 
pend privileges in connection with both driving and registration of an automobile, 
such privileges not to be restored until proof is furnished. 

12—Provisions permitting some delay in the furnishing of proof, the privileges 
relating both to operation and registration not being taken away, following con- 
viction, until the lapse of a period of grace given to comply with the requirement. 

13—Provisions suspending only the personal privilege of operating a motor 
vehicle for failure to furnish proof following conviction. 

14—A provision limiting suspension for failure to furnish proof after conviction 
to motor vehicle registration alone.'® 

15—A provision authorizing the requirement of proof from both the person 
convicted of a motor vehicle law violation and the owner of the automobile involved 
in such violaton.!® 

16—Provisions permitting the restoration, to a limited extent, of the operating 
privilege, suspended by reason of conviction, upon the furnishing by the owner of 

The Delaware statute neither includes nor excludes expressly convictions in other jurisdictions, It 


imposes the burden upon persons “adjudged guilty in any Court.” See Del. Pub. Laws 1931, c. 14, §1, 
as amended by id. 1935, c. 34. In the absence of the express requirement in cases of foreign convictions, 
Delaware is placed in this classification. 

*Ohio’s statute does not expressly make non-residents amenable but they appear to be included 
without specific mention in the broad language of the statute. See Onto Gen. Cope (Page, 1926) 
§6298-1. Under the laws of British Columbia (Motor Vehicle Act, §89), New Brunswick (Motor 
Vehicle Act, Pt. II, §77), Nova Scotia (Motor Vehicle Act, Pt. 6, §163), Ontario (Highway Traffic Act, 
Pt. XIII, §73) and Saskatchewan (Vehicles Act, 1935, Pt. VI, §117) a non-resident may be permitted to 
drive to the boundary of the province, notwithstanding the suspension of his privilege of operating for 
other purposes. 

** This is found in the statute of only one state. See Me. Rev. Stat. (1930) Tit. II, c. 29, §91, as 
amended by Me. Pub. Laws 1933, ¢. 111. ; 

* Only one state imposes the burden of proof upon the innocent owner of a motor vehicle. See R. I. 
Pub. Laws 1936, c. 2372, effective April 30, 1936, amending id. 1929, c. 1429, §1. 
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a motor vehicle of proof applicable to the chauffeur or member of the owner’s family 
whose operating privilege is suspended when operating such vehicle. 


B. 

The numerals appearing in column “B” refer to provisions in financial respon- 
sibility laws relating to judgments and their effects. 

1—Provisions operative upon non-payment of a judgment in any amount, grow- 
ing out of the ownership, maintenance, use or operation of a motor vehicle.?° 

2—A provision operative upon non-payment of a judgment exceeding $100.7" 

3—A provision operative upon non-payment of a judgment exceeding $200.7? 

4—Provisions operative upon non-payment of a judgment for bodily injury or 
death in any amount, or, for property damage, exceeding $100. 

5—Provisions operative upon non-payment of a judgment for bodily injury or 
death in any amount, or, for property damage, in amounts other than $100.?* 

6—A provision operative only upon non-payment of a property-damage judgment 


exceeding $50.74 
7—Provisions operative upon non-payment of judgments of other jurisdictions in 


the same nation.?5 
8—Provisions operative upon non-payment of judgments of other jurisdictions, 


whether in the United States or in Canada.?® 
g—Provisions disregarding judgments of other jurisdictions although operative 


upon non-payment of domestic judgments. 
10—Provisions requiring full payment of judgments before restoration of the 


privileges suspended.** 

The Ohio law differs materially from the other statutes which operate following non-payment of 
judgments in providing that such a judgment shall be “caused by such person’s individual operation of 
a motor vehicle.” See Onto Gen. Cove (Page, 1926) §6298-r1. 

21 See Del. Pub. Laws 1931, c. 14, §2. 


See Pa. Pub. Acts 1933, Act. No. 110, §11. 
Ind. Pub. Acts 1935, ¢c. 113, §3: “in excess of $75”; Md. Pub. Laws 1931, c. 498, §187B: “in excess 


of $50”; Mich. Pub. Acts 1933, Act No. 203 (as amended) §3: “in excess of $300"; W. Va. Pub. Laws 
1935, c. 61, §3: “in excess of 50.” 


* Mass Gen. Laws (1932) c. 90, §22A. 
*® The United States jurisdictions identified by this number recognize the judgments of other United 


States jurisdictions for this purpose, but not the judgments of Canadian courts. The Canadian provinces 
with this type of statutory provision give effect to the judgments of other provinces but not to judgments 
of courts in the United States. 

The laws of Alberta (Vehicles and Highway Traffic Act, Pt. XII, §92), New Brunswick (Motor 
Vehicle Act, Pt. II, §78) and Nova Scotia (Motor Vehicle Act, Pt. 6, §164) recognize judgments of other 
jurisdictions which give similar faith and credit to the judgments of those provinces. The statutes of 
British Columbia (Motor Vehicle Act, §87), Ontario (Highway Traffic Act, Pt. XIII, §73) and 
Saskatchewan (Vehicles Act, 1935, Pt. VI, §98) give effect to judgments of all Canadian courts without 
reservation, but act upon judgments of United States jurisdictions only upon a reciprocal basis. 

* California’s law permits payments in instalments when the judgment creditor consents thereto. 
See Car. VentcLe Cong, Div. VII, c. 2, §416. Minnesota’s statute requires only non-residents to satisfy 
judgments. See note 14, supra. Under Virginia’s law (Va. Pub. Acts 1932, c. 272, as amended, §2b) 
resident debtors may regain driving privileges after one year without paying judgments; non-residents may 
either pay judgments or furnish proof (id. §2c). The Massachusetts act excuses the payment of judgment 
if the defendant was insured against liability for property damage in an insurance company licensed in 
Massachusetts. See Mass. Gen. Laws (1932) c. 90, §22A. 
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11—Provisions permitting payment of judgments in instalments in lieu of full 
payment.?® 

12—Provisions which, for non-payment of judgments, suspend both personal 
operating privileges and the registration of motor vehicles or the right to have them 
used.*9 , 

13—Provisions for notifying other jurisdictions of non-payment of judgments 
against their residents. 

14—Provisions relieving a person, in a degree, of the necessity for furnishing 
proof, following non-payment of a judgment, where the owner furnishes proof 
applicable to all who drive a particular, specified motor vehicle. 


e: 
The numerals in the column headed “C” refer to provisions of financial respon- 
sibility laws relating to proof in cases other than convictions or non-payment of 


judgments. 

1—A provision, adopted by New Hampshire alone,®° which operates only when 
a finding is made, either by a court, upon motion preliminary to the trial of a civil 
suit, or by the motor vehicle commissioner, that a person is “probably” liable for 
an automobile accident. (The proof required is not for future operation, but for 
the damages sustained in the accident under inquiry.) 

2—A provision, adopted by Rhode Island alone,** requiring proof after the 
administrative department’s finding that a person involved in an accident has 


violated any of certain provisions of law. 
3—A provision, adopted by Connecticut? and Rhode Island** alone, requiring 


proof for motor vehicles sought to be registered in the names of minors. 
4—A provision, adopted by Connecticut alone,** prohibiting minors from operat- 


ing uninsured motor vehicles. 
5—Provisions requiring proof by persons with certain accident records, irrespective 


of convictions or judgments. 

6—A provision, adopted by New Jersey alone,*° requiring proof from the 
operator or owner, or both, of a motor vehicle concerned in an accident causing 
injuries or damages amounting to at least $100, except where not at fault, in the 


opinion of the motor vehicle commissioner. 
7—Provisions requiring proof whenever a driver’s license is suspended under the 


*Colorado’s statute gives the judgment debtor the option of paying the judgment, either in full 
or in instalments, or furnishing proof. See Colo. Pub. Laws 1935, c. 163, §10. Non-payment of judg- 
ments are excused under New Jersey’s law (N. J. Pub. Laws 1934, c. 126, §1) when the insolvency of 
the defendant's insurance company intervenes. * 

® Under Virginia’s law only the personal right to drive of non-resident judgment debtors is affected, 
while, in the case of residents, both the personal operating privilege and automobile registration is sus- 
pended. See Va. Pub. Acts 1932, c. 272, as amended, §§2a, 2c. 

® See N. H. Pub. Laws 1927, c. 54 and id. 1929, c. 189. 

®See R. I. Pub. Laws 1929, c. 1429, as amended, §1. 

2 See Conn. GEN. Stat. (1930) §1561. 

See. R. I. Pub. Laws 1929, c. 1429, as amended, §3. 

*4 See Conn. GEN. Stat. (1930) §1590, as amended by Conn. Pub. Laws 1935, c. 148. 

* See N. J. Pub. Laws 1929, c. 116, as amended, §1 (A). 
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drivers’ license law, even though the occasion for suspension may be a relatively 
trivial offense. 
8—Provisions, adopted by several Canadian provinces,** requiring proof from 
persons involved in accidents resulting in injury or property damage amounting to 
$100 or more, when the administrative officer deems such person responsible therefor. 
g—Provisions requiring proof in connection with the registration of automobiles 
for, or the issuance of driver’s licenses to, minors or persons over 65 years of age.5? 


D. 

The numerals in column “D” refer to statutory provisions relating to the amounts 
and territorial extent of coverage required under financial responsibility laws. 

1—Provisions requiring proof of ability to pay damages of $5,000 for bodily injury 
to or death of one person as a result of any one accident and, subject to said limit 
as to one person, $10,000 for bodily injury to or death of all persons as a result of 
any one accident, and $1,000 for damage to property of others as a result of any one 
accident. 

2—Provisions requiring proof of ability to pay damages of $10,000 for all deaths 
or personal injuries in any one accident and $1,000 for damage to property. 

3—Provisions requiring proof of ability to pay $5,000 for personal injuries and 
death and $1,000 for property damage. 

4—Provisions requiring, as proof, a bond for $2,000 conditioned on the payment 
of all lawful claims for death, personal injury or damage to property resulting from 
negligent driving. 

5—Provisions requiring that the proof be applicable to claims arising anywhere 
in the United States or Canada, as well as in the enacting jurisdiction. 


E, 

The numerals in column “E” refer to statutory provisions relating to types of 
proof receivable as evidence of ability to respond in damages. 

1—Provisions that proof be made by (1) certificate of an insurance company that 
it has issued a policy of automobile liability insurance; (2) surety bond executed by 
a surety company; (3) bond with individual sureties and constituting a lien on 
their real estate; (4) deposit of cash; or (5) deposit of securities. 

2—Provisions that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; or (3) deposit of cash. 

3—Provisions that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; (3) bond with individual sureties encumbering their 
real estate; or (4) deposit of cash. 

* The laws of Alberta (Vehicles and Highway Traffic Act, Pt. XII, §95), New Brunswick (Motor 
Vehicle Act, Pt. II, §80), Nova Scotia (Motor Vehicle Act, Pt. 6, §166), Ontario (Highway Traffic Act, 
Pt. XIII, §75) and Saskatchewan (Vehicles Act, 1935, Pt. VI, §107) permit the officials administering 
the financial responsibility laws to exact proof from the persons they deem responsible for accidents even 
though no convictions or judgments have resulted therefrom. 


** The law of New Brunswick requires proof when a minor or person over 65 years of age applies for 
a driver’s license, but not when such persons apply for automobile registration. See N. B. Pub. Acts 


1934, C. 20, §79. 
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4—Provisions that proof be made only by a bond, with either a surety company 
or individuals as sureties, to be approved by the clerk of the court in which the 
individual was convicted. 

5—Provisions that proof be made by (1) certificate of an insurance company; or 
(2) surety company’s bond. 

6—Provisions that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; (3) deposit of cash; or (4) deposit of securities. 

7—Provisions that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; (3) bond with individual sureties; (4) deposit of cash; 
or (5) deposit of securities. 

8—A provision that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; or (3) bond with individual sureties encumbering their 
real estate.58 

g—A provision that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; or (3) annual financial statement showing the ability of 
the person required to give proof to meet claims not exceeding $20,000.5° 

10—A provision that proof be made by (1) certificate of an insurance company; 
(2) surety company’s bond; (3) bond with individual sureties encumbering their 
real estate; (4) deposit of cash; (5) deposit of securities; or (6) other proof showing 
possession of resources sufficient to satisfy liability up to $6,000.*° 

11—Provisions permitting non-residents to make proof by filing a certificate of 
issuance of a liability policy by a non-admitted insurance company, upon certain con- 
ditions relating to amendments of the policy and to substituted service of process 
upon the insurance company. 

12—Provisions permitting non-residents to make proof by filing a certificate of 
issuance of a liability policy by a non-admitted insurance company, without any 
conditions. 

13—Provisions permitting non-residents to make proof by filing certificates of 
issuance of liability policies by non-admitted insurance companies, when the states 
of their residences extend similar privileges to the citizens of the enacting state. 


F, 


The numerals in column “F” refer to statutory provisions relating to the duration 
of the requirement for proof and necessity for notification of expiration of liability 
insurance policy. 

1—Provisions requiring proof to be maintained for three years unless the person 
furnishing it has been convicted of certain offenses during that period, in which 
event the proof shall be maintained indefinitely. 

2—Provisions under which proof is required for three years and may thereafter 
be released if convictions or judgments have not been rendered, or if motor vehicle 
accident suits are not pending, against the person required to make proof. 


% See W. Va. Pub. Laws 1935, c. 61, §5. 
* See R. I. Pub. Laws 1929, c. 1429, as amended, §7 
“See Del. Pub. Laws 1931, c. 14, §3. 
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3—A provision requiring proof permanently.*! 

4—Provisions requiring proof only for one year. 

5—Provisions requiring proof only for two years. 

6—A provision requiring proof for five years.*? 

7—Provisions requiring proof indefinitely. 

8—Provisions requiring insurance companies to notify administrative officials of 
the expiration of policies issued as proof. 

Only one feature of the financial responsibility laws, that providing for the 
suspension of driving privileges until the payment of judgments growing out of 
automobile accidents, has ever been seriously questioned on constitutional grounds. 
In an advisory opinion,** rendered for the benefit of the state legislature, the 
Supreme Court of Massachusetts concluded that such a provision was not in viola- 
tion of any constitutional principle. Although the force of such an opinion, as a 
precedent, may be somewhat diminished by the fact that it was neither given nor 
intended to be binding as a judicial determination of the question, nevertheless, it 
is not unlikely that the considerations there adverted to should be treated as con- 
trolling in disposing of the same question when raised in litigation. 

The Supreme Court of California had occasion to consider this point, and the 
majority of the justices adopted the reasoning employed by the Massachusetts court 
in declaring the validity of the “non-payment of judgment” feature of the California 
financial responsibility law.‘* An earlier decision, Ex parte Lindley,*® of a California 
District Court of Appeals, rendered upon a petition for a writ of habeas corpus and 
therefore not appealable, had resulted in an adverse opinion upon the same point, 
but the later pronouncement, by the California court of last resort, is likely to be 
regarded as of greater authority. 

Even if the reasoning followed in the Lindley case should be deemed more per- 
suasive by other courts called upon to decide the question, it is not unlikely that 
the statutes which contain the feature providing for the payment of judgments in 
instalments would successfully meet a test similar to that employed by the California 
District Court of Appeals. The court there said: 

“Many a person could not satisfy a judgment for damages within fifteen days, yet given 
a longer length of time spent in his vocation might enable him to do so.”46 


The laws which specifically authorize the courts to permit the payment of judg- 
ments in instalments appear to be free from the objection specified in those words. 
Another provision, found in many of the financial responsibility laws, has been 


* See Hawa Rev. Laws (1935) §2696. 

“2 See Nes. Comp. Stat. (1929) Art. 6, c. 60, §60-613. 

“In re Opinion of the Justices, 251 Mass. 617, 147 N. E. 680 (1925). 

“ Watson v. State Division of Motor Vehicles, 212 Cal. 279, 298 Pac. 481 (1931). Two of the justices 
concurred in the disposition of the cause but deemed a consideration of the constitutional question unneces- 
sary to the decision. 

“ Ex parte Lindley, 63 Cal. App. Dec. 195, 291 Pac. 638 (1930). See O'Keefe, The Indigent Motorist 
and the Constitution (1931) 4 So. Cautr. L. Rev. 253, and Note (1931) 40 Yate L. J. 816. 

“291 Pac. at 639. y 
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considered by the lower federal courts in connection with bankruptcy matters. In 
Munz v. Harnett, the United States District Court for the Southern District of New 
York pronounced constitutional that section of the New York Financial Responsibil- 
ity Law which provided that a discharge in bankruptcy should not constitute the 
discharge of an automobile accident judgment for the purpose of complying with 
the statutory condition precedent to the restoration of an operator’s license.*” In 
another case, In re Perkins,*® the United States District Court for the Northern 
District of New York had restrained the judgment creditors from filing with the 
Commissioner of Motor Vehicles a certified copy of their unsatisfied judgment 
against the bankrupt and thereby setting the financial responsibility law in operation, 
upon the ground that to do otherwise would deny to the bankrupt the full effect 
upon such judgment of the discharge in bankruptcy. The Harnett case, in which 
the State Motor Vehicle Commissioner was a party, however, was decided by a more 
considered opinion, in which the federal court stated the sentiment felt by all the 
courts which have favorably passed upon the validity of financial responsibility 
legislation when it said that such laws 

“may well tend to cause operators and owners of automobiles to take pains so as not to 
have a judgment growing out of negligent driving entered against them” 


and 

“the means adopted by the Legislature have a reasonable, substantial relation to the end in 
view, public safety on the highway, which is equivalent to saying that the act is a valid 
exercise of the police power.” 


The adoption of financial responsibility laws of one sort or another in thirty-eight 
jurisdictions of the United States and Canada in an eleven-year period is some 
evidence that this type of legislation has qualities, lacking in other suggested com- 
pensatory measures, which make it acceptable to American legislators. Its con- 
sistency with a basic principle of minimizing compulsion and introducing the least 
possible interference with personal liberty and individual choice may be the char- 
acteristic which gives it preference over alternative methods of providing redress 
for automobile accident injuries. A felicitous combination of a tendency to make 
more motorists financially capable to respond in damages with a distinct and com- 
pelling incentive to drive more safely may be the attribute which brings it into favor. 

Although theorizing may lead to the conclusion that the financial responsibility 
law is not the most perfect of all possible solutions to the problem, the fact is that 
it is the expedient most readily tried in the past and, by that token, is probably 
destined for wider application. Further experience in their administration will un- 
doubtedly dictate improvements in these statutes, and, if the trend toward their 
adoption and enlightened amendment continues, effectiveness in accomplishing their 
purposes, greater than an appraisal of past results would indicate, should be expected. 


“6 F. Supp. 158 (S. D. N. Y. 1933). “3 F. Supp. 697 (N. D. N. Y. 1933). 

















THE OPERATION OF FINANCIAL 
RESPONSIBILITY LAWS 


N. P. FEInsIncER* 


Since 1925 twenty-seven states,’ the District of Columbia, Hawaii and eight Cana- 
dian provinces have enacted certain statutes generically termed “financial responsi- 
bility laws,”* designed to protect and indemnify the public against damage caused 
in the operation of automobiles.* The obligation of these laws, conditioned on the 
happening of an automobile accident and a finding of fault, consists of payment of 
damages caused in an accident, or furnishing of proof of ability to pay damages in 


future accidents, or both. 
The pattern for such laws is a bill drafted by the American Automobile Associa- 


tion in 1928 and revised in 1930, 1932, and 1935. Among the chief proponents for 
enactment have been various automobile and insurance organizations. The coin- 
cidence of demands for the enactment of compulsory insurance acts like the Massa- 


*A.B., 1926, J.D., 1928, University of Michigan. Member of the New York and Wisconsin Bars. 
Associate Professor, University of Wisconsin Law School. Author of Financial Responsibility Laws and 
Compulsory Insurance: The Problem in Wisconsin (1935) 10 Wisconsin Law Review, 192, and other 
contributions to legal periodicals. 

* Arizona, California, Colorado, Connecticut, Delaware, Indiana, Iowa, Kentucky, Maine, Maryland, 
Michigan, Minnesota, Nebraska, New Hampshire, New Jersey, New York, North Carolina, North Dakota, 
Ohio, Oregon, Pennsylvania, Rhode Island, South Dakota, Vermont, Virginia, West Virginia and Wiscon- 
sin. The Connecticut law, enacted in 1925 and effective January 1, 1926, is the oldest. Conn. Pub. Acts 
1925, c. 183. In addition to the foregoing states; Massachusetts has such a law, supplementary to its 
compulsory liability insurance act, operative only with respect to the non-payment of property damage 
judgments, 

2 Alberta, British Columbia, Manitoba, New Brunswick, Nova Scotia, Ontario, Prince Edward Island 
and Saskatchewan. Conditions did not permit of a study of the Canadian or Hawaiian laws in detail. 

® Sometimes described as “safety responsibility,” “automobile liability security” or “model” acts. 

“This study is concerned primarily with compensation for personal injuries, the chief subject of con- 
troversy, and deals mainly with private passenger automobiles. Public or commercial cars involve some- 
what different problems and receive or invite special legislative treatment. See Brownfield, Compulsory 
Liability Insurance for Commercial Motor Vehicles, infra, p. 571. It appears that between 75% and 90% 
of all motor vehicles involved in accidents are private passenger automobiles. 

5 This requirement is frequently embodied in a separate statute and is widely known as the “damage 
judgment law.” 

° This bill in substance was adopted in 1934 by the National Conference on Street and Highway 
Safety as Act IV of the Uniform Vehicle Code, and is designated therein as the Uniform Motor Vehicle 
Safety-Responsibility Act. Both the A. A. A. bill and the Uniform Act are termed “Model Bills.” A 
third type of act, also substantially the same, is the Uniform Automobile Liability Security Act, sponsored 
by the Uniform State Law Commissioners after considering a compulsory insurance law. See Com- 
missioner’s Prefatory Note, 9 Un. L. ANN. (1935) 15-16. - 
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chusetts law,” opposed by such organizations, with the rapid spread of financial re- 
sponsibility statutes, suggests that the latter were enacted as compromise or substitute 
measures.® Indeed many of the arguments in their support are in essence arguments 
against compulsory insurance. It is the purpose of this study to examine the theory 
and administration of such laws in the light of their declared object, namely, in- 
creased public protection, pecuniary and otherwise, in respect to motor vehicle opera- 


tion. 
I. OurTLine oF Procepure FoLLowep IN THIs StuDY 


Questionnaires and letters were sent to the motor vehicle administrators in all juris- 
dictions concerned. The response showed a most commendable desire to codperate® 
but did not provide very adequate statistical information. The most complete statis- 
tics were furnished by Connecticut, Maine, New Jersey, New York, Pennsylvania, 
and Vermont. In many states various aspects of motor vehicle control are handled 
by different departments. In most, statistics have only recently begun to be kept. 
In all states the law has been so recently enacted or amended that even the most 
complete and orderly records would be inconclusive. Finally, the questionnaire 
itself proved in some respects inadequate to bring about the information most needed 
to present a rounded picture. It was surprising therefore to find so many admin- 
istrators ready to state definite opinions of the law in its present form and opera- 
tion.1° Nevertheless the returns taken as a whole do indicate certain trends and 


provide a basis for some observations and conclusions. 

In addition to statistical material and opinions of administrators, it was sought 
to ascertain whether and how the various state bar associations had considered the 
general problem.! Finally, articles? and decisions’® on the subject were reviewed. 


™ Mass. Acts 1925, c. 346, as amended, effective Jan. 1, 1927. 

®See, for example, an address by R. Leighton Foster, K. C., Superintendent of Insurance for the 
Province of Ontaria, Canada, delivered before the National Convention of Insurance Commissioners at 
Seattle, Wash., on July 10, 1935. At page 7 of the printed report of his speech, Mr. Foster remarks: 
“I should like to say, however, in this connection, that the Canadian provincial Motor Vehicle and Insur- 
ance Commissioners feel they owe a great debt of gratitude to the Safety Responsibility Committee of the 
American Automobile Association for the law drafted and recommended by it which they have so gen- 
erally adopted and that they are satisfied it has represented a staunch bulwark against the enactment 
of general compulsory insurance legislation of the character in force in Massachusetts by several of the 
Canadian provinces.” 

* Reports were received from all jurisdictions having financial responsibility laws except North Caro- 
lina, the District of Columbia, Hawaii (not interrogated), and Prince Edward Island. 

* Most of the administrators who commented on the law stated simply that it was working “satisfac- 
torily.” In many cases, the comment was made by some subordinate official. In practically every case, 
the comment when elaborated, was a repetition, often verbatim, of the main arguments published by 
organizations sponsoring the various bills. Many letters contained suggestions for amendment. A more 
detailed analysis of the administrators’ reports may be found later in this study. 

* Twenty-one state bar associations replied to an inquiry as to what action, if any, had been taken 
on the general subject of automobile accident compensation. Fourteen reported no action. Iowa reported 
no definite stand had been taken. The New York report was innocuous. A North Dakota committee 
report favoring compulsory insurance was refused approval by the bar association. The reports from 
California, Ohio, Pennsylvania and Wisconsin were the only ones containing real discussions of the 
problem. The California report of August 6, 1934, shows no definite stand taken. The Ohio report 


of January, 1935, states that compulsory insurance and compensation schemes were disapproved in com- 
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The information thus obtained has been tabulated and analyzed and is herewith pre- 
sented. However, no attempt will be made herein to analyze the provisions of the 
various financial responsibility laws, a task undertaken elsewhere in this symposium. 
In order that the reader of this article may have before him the provisions cf a typi- 
cal law, the provisions of the A. A. A. bill will be briefly sketched. 

The present financial responsibility laws of sixteen American jurisdictions’® 
are modeled after this bill or one of its revisions, all of which concern both criminal 
convictions and civil judgments. The 1935 revision does not specify the convictions 
upon which proof of financial responsibility may be required, but incorporates the of- 
fenses which justify suspension or revocation of license or registration under the 
existing law of the adopting state, including offenses in any other state which if com- 
mitted in the adopting state would require suspension or revocation. Such suspen- 
sion or revocation in the case of a resident, or loss of road privileges within the state 
in case of a non-resident, may be terminated on the filing of proof of financial re- 
sponsibility for future accidents, in the form of an insurance certificate, surety 
bond, or deposit of cash or securities, in the amount of $5,000 and $10,000 for per- 
sonal injuries or death and $1,000 for property damage. Either an operator’s or 
owner’s policy or both may be required. In addition to proof on conviction, the bill 
provides that judgments in any amount for personal injury or property damage 
rendered in any court in the United States or Canada must be paid within thirty 
days, on penalty of suspension or revocation, or loss of road privileges, until the 
judgment is paid (or payment by instalments provided for) and proof furnished. 
A certified copy of the judgment or order must be sent by the court or clerk to the 
commissioner. Proof may be waived or cancelled after the lapse of three years. 


mittee because of legislative obstacles, and indorses financial responsibility laws. The majority of a 
special committee of the Pennsylvania Bar Association on automobile accident compensation reported in 
1935 in favor of compulsory insurance. The Wisconsin Bar Association, at its 1934 meeting, voted 
informally in favor of compulsory insurance. On the whole, the bar association reports show a lack of 
information or interest on the part of the profession, and a sharp divergénce of opinion where action 
has been taken. 

Some of the most informative articles on the subject, legal and non-legal, are the following: INTERIM 
Report oN CompuLsory INSURANCE AND SAFETY ReEsponsiBiLiry Laws, By THE [ONTARIO] Roya Com- 
MISSION ON AUTOMOBILE INSURANCE PREMIUM RaTEs (1930); 30 Cor. L. Rev. 109 (1930); REPORT BY 
THE COMMITTEE TO Stupy COMPENSATION FOR AUTOMOBILE ACCIDENTS TO THE CoLUMBIA UNIVERSITY 
Councit For RESEARCH IN THE SociAL SciENCES (1932) (hereafter cited as the Columbia Report); Report 
oF SECRETARY [CALIFORNIA] COMMITTEE ON ADMINISTRATION OF JUSTICE (1934); Feinsinger, Financial 
Responsibility Laws and Compulsory Insurance: The Problem in Wisconsin (1935) 10 Wis. L. Rev. 
192; Report oF SPECIAL COMMITTEE ON AUTOMOBILE ACCIDENT COMPENSATION TO THE PENNSYLVANIA 
Bar AssoctaTIon -(1935) (hereafter cited as the Pennsylvania Bar Report). 

* Decisions on particular problems will be referred to at appropriate points in the study. At this 
point, mention might be made of decisions and comments on the constitutionality of typical or particular 
financial responsibility laws: Ex parte Lindley, 108 Cal. App. 258, 291 Pac. 638 (1930), overruled by 
Watson v. Division of Motor Vehicles, 212 Cal. 279, 298 Pac. 481 (1931); Note (1930) 16 Corn. 
L. Q. 229; (1931) 4 So. Caxir. L. Rev. 409; See Opinion of the Justices, 251 Mass. 569, 147 N. E. 680 
(1925); Opinion of the Justices, 81 N. H. 566, 129 Atl. 117 (1925). 

See Braun, The Financial Responsibility Law, supra p. 505. 

* Arizona, California, Colorado, District of Columbia, Delaware, Indiana, Kentucky, Maryland, 
Michigan, Nebraska, New Jersey, New York, North Carolina, Oregon, West Virginia, and Wisconsin. 
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II. THtory AND ADMINISTRATION 


A fair appraisal of the operation of any law requires an understanding of its ob- 
jectives. As to financial responsibility laws, the ends of safety and compensation have 
been all too often confused in the minds of sponsors, critics, and administrators.’® 
As a safety measure, a law of this nature should be classified with such factors as 
better roads, improved cars, stricter license issuance, and closer traffic control.1® As a 
compensation measure, it should be compared with compulsory insurance and com- 
pensation plans. In both respects, the law depends for its effectiveness on the mech- 
anism of suspension or revocation of driving license or ownership certificate. 
Broadly, a person shown to be a bad driver, may lose his driving or ownership 
privileges pending the furnishing of proof, or payment of damages, or both. Allow- 
ing for differences of opinion as to emphasis, the following may be regarded as a 
composite list of the main objects of the law: 


A. Segregating the bad driver. 

B. Preventing or decreasing automobile accidents. 

C. Compelling the known bad driver to insure. 

D. Procuring payment of past damage. 

E. Increasing the proportion of insured cars or drivers. 


A. Segregating the bad driver. 

The problem of segregating the bad driver might be attacked by an effective 
scheme of license issuance, accident reporting, and determination of fault followed 
by the imposition of proper penalties. Financial responsibility laws as such con- 
tribute nothing new in these respects, although they may be enacted concurrently 
with or as supplementary to other laws which are so designed.’ Proof of financial 
responsibility or payment of damages or both are usually required only in lieu of 
suspension or revocation, provisions for which were often previously in force and in 
some states now exist wholly without or operate independently of provisions for 
proof.!® It might be contended that inasmuch as the latter enhance the possibility of 


* Observe, for example, the following statement in an official report in one of the states studied: 
“The New Jersey Financial Responsibility Law has two principal purposes. First—to promote security 
for payment of damages by motorists, where legally due, and second, to promote safety by removing from 
the roads those financially irresponsible motorists who have proved themselves to be reckless or unfit.” 

The word “safety” is often used in two senses: (1) the physical sense, referring to the effect of such 
laws in barring bad drivers from the road; (2) the pecuniary sense, referring to the effect of insuring 
compensation for injuries. The first is the more common meaning of the term, and the sense in which 
the word is used throughout this study. 

78 See AccipENT Facts (1936 ed.), published by National Safety Council, Inc., at 37, 38, for a dis- 
cussion of accident causes. 

* Drivers’ license and accident reporting statutes are independent of financial responsibility laws and 
are designed for broader functions. The typical financial responsibility law relies on the old methods 
of fault finding, namely, conviction and judgment. Laws providing for determination of fault by an 
administrative official have been criticised as ineffectual. See CocumsBia Report, at 98-99. A third basis, 
—prior accident record—is growing in use. 

* Act III (now Act II) of the Uniform Vehicle Code, known as the Uniform Motor Vehicle Operators’ 
and Chauffeurs’ License Act, was in force prior to financial responsibility laws. The Act contained as 
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recovery, they provide an incentive to persons suffering damage to report accidents. 
But the extent to which this is true cannot be proved,!® and in any event, constitutes 
an incidental result rather than a main object or unique contribution of these laws. 
It is difficult to understand or substantiate the claims made for financial responsibility 


laws on the score of segregation. 


B. Preventing or decreasing automobile accidents. 

_ Much of the same criticism can be made of the claim that financial responsibility 
laws as such diminish the number of automobile accidents. The basis for the 
claim is the alleged number of bad drivers who are barred from the road through the 
operation of such laws. As the argument goes, the fewer bad drivers on the road, 
the fewer accidents. This may be conceded, and undoubtedly the process of sus- 
pension or revocation tends to that end. Unfortunately, however, the accident rate 
in the various states seems to bear little or no relation to the number of revocations 
or suspensions,”° indicating that other factors have greater significance. Nor does 
the process of suspension or revocation actually remove as many bad drivers, in 
absolute numbers, as might be assumed.?*_ But in any event, the question is not 
whether the scheme of suspension or revocation decreases accidents but whether 
financial responsibility laws as such have that effect, keeping in mind the fact 
that suspension or revocation laws antedated and exist independently of financial 
responsibility laws.*? The answer is quite disturbing, for if a driver threatened with 
suspension or revocation can furnish proof or pay previous damage or both, in 


one of its principal features a provision for temporary or permanent suspension or revocation for certain 
traffic offenses. See the undated publication entitled Uniform Traffic Laws, published by the National 
Conference on Street and Highway Safety, at pp. 18, 22. Such provisions were enacted prior to finan- 
cial responsibility laws in many states now having the latter law, and exist in about ten states not yet 
having such a law. The revised A.A.A. bill adds no new offenses but simply incorporates the previously 
existing grounds for suspension or revocation in, any particular state. To illustrate the extent to which 
provisions for suspension or revocation might operate independently of proof, in the same state, ref- 
erence may be made to N. Y. Lecis. Doc. No. 11 (1936) Table No. 8, pp. 42-43, showing that in 1935, 
of 249,281 revocations and suspensions, only 61,787 or about 25 per cent were cases requiring proof of 
financial responsibility. In Pennsylvania during 1935 the Division of Safety of the Department of Rev- 
enue held 12,699 hearings, resulting in suspension in 49.9 per cent of the cases, while requiring proof 
in only 6.6 per cent. Financial responsibility laws may perhaps perfect the scheme of suspension or revoca- 
tion and do usually add judgments thereto, but the procedure of suspension, or revocation as a segrega- 
tion or safety measure could proceed as well if not better without the requirement of proof: for example, by 
tying it up with drivers’ tests instead of with judgments or convictions. 

*Tt is not to be expected that many persons injured will report or pursue an insolvent and uninsured 
wrongdoer merely that the latter will insure against future damage. As to solvent or insured persons, 
the law may actually discourage reporting by providing an incentive to settlement in order to save the 
wrongdoer the embarrassment of conviction or judgment and thereby an accident record, as well as 
the furnishing of proof. 

*°See CocumsBia Report, 103-108; PENNsyLVANIA Bar Report, 5-6. Later statistics support the 
statement in the text. In Vermont, for example, the percentage of registered cars involved in accidents 
from 1931 through 1935 is as follows: 17, 20.1, 21.1, 19.3, 19.3. See Accident Facts, supra note 16a, at 
24-27, 44-45, 267-279, for accident and death data. 

*! See discussion, infra. ™ Set note 18, supra. 
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most cases he is still permitted to drive.2* In other words, to the very extent that 
the law is effective in obtaining proof or payment it fails to remove bad drivers 
from the road and thus fails to prevent accidents.** Therefore financial responsibility 
laws cannot properly be described as “safety” measures, in the sense of promoting 
physical safety, except as any measure penalizing bad driving which becomes known 
to the public can be so described. On the contrary they might be regarded as detri- 
mental to the public safety by creating the illusion of safety and thereby preventing 
the enactment of more effective laws for controlling the bad driver. 


C. Compelling the known bad driver to insure. 

The requirement of proof of ability to compensate for future accidents following 
conviction or judgment in certain cases, in lieu of suspension or revocation, is the 
characteristic feature of financial responsibility laws.*° Such proof usually takes 
the form of a certificate of insurance.*® Granting that the threat of suspension or 
revocation causes some bad drivers to insure, the two questions which present them- 
selves are: (1) whether the law by its terms is designed to reach a broad enough 
group of drivers; (2) whether the law as administered actually reaches those whom 
it was designed to affect.?7 

The proponents of financial responsibility laws do not claim that they affect all 
or a large percentage of drivers. On the contrary, they partially justify such laws 
in preference to compulsory insurance on the ground that the former do not operate 
on the majority of drivers, whom they assume to be careful. 


Tn a relatively few cases of extreme nature, the wrongdoer may be barred from the road despite 
his financial responsibility. 

* Opponents of compulsory insurance have argued that it tends to increase accidents by inducing “a 
certain freedom of restraint from the consequences of rash driving.” See PENNsyLvANIA Bar REPORT 
(minority report) 15. If sound, this argument also applies to some extent to financial responsibility 
laws. See CotumBia Report, at pp. 125-128. If it does apply, it tends to offset any gain by barring 
drivers who do not insure. However, as pointed out in the report, the argument is probably not based on 
fact. The statistics are not convincing. In Connecticut, the proportion of insured cars involved in ac- 
cidents to all cars so involved has diminished steadily from 1930, dropping from 73% in that year to 
54% in 1935. In the same state the percentage of all cars registered as well as of all drivers licensed 
involved in accidents has remained quite constant since 1931, with the 1935 figures less than those for 
1934 but almost identical with those for 1933. The percentage of registered Maine cars involved in ac- 
cidents causing personal injury has risen steadily since 1930, with a slight fluctuation in 1933-1934, the 
figures for 1934-1935 being the highest of all. 

*® The requirement of payment of previous damage is of later origin, and does not strictly involve 
“financial responsibility” as the term was originally used. However, because of the close connection be- 
tween proof and payment, the latter will be discussed. 

* The number of cases in which other types of proof have been furnished is relatively insignificant. 
The alternatives are desirable, however, to give at least the appearance of flexibility. 

*"It has been found impossible to obtain data on the number of new policies certified as to proof after 
finding of fault, which is the only reliable test on this question. Mr. C. J. Haugh, Actuary for the 
National Bureau of Casualty and Surety Underwriters, has written that such data are not available. The 
Columbia Report, at pp. 99, notes 5 and 6, indicates that the proportion of new to old policies so certified 
is not large. In other words, many drivers compelled to furnish proof were previously insured and might 
have continued to insure regardless of the law. Of the remainder, some might have insured regardless of 
the law, following an accident, or conviction or judgment, as the realization of the necessity for insurance 
was brought home to them. 
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To quote:?8 


“The Safety-Responsibility Bill segregates and subjects to special regulations those, but 
only those, motorists who are convicted, in criminal or civil proceedings, of serious viola- 
tions of the law or of having injured others. It does not affect motorists indiscriminately, 
nor penalize for trifling offenses, nor vex those involved in accidents which are the fault of 
others. Directed primarily at the menace to person and property from a reckless and 
criminal minority, the Safety-Responsibility Bill seeks to control this minority. The State 
is empowered to deprive of the use of the highways any operator who has demonstrated 
that he is an actual or potential menace to his fellow motorists and to the public in general, 
until he furnishes protection against damage caused by his future use of the highways.” 


(Italics added.) 


The use of the terms “reckless and criminal minority” and “actual or potential 
menace” tends to confuse the issue. In criticism of the first term, ordinary negli- 
gence may suffice for a conviction or judgment requiring proof; relatively few acci- 
dents are caused by “repeaters”;?® and each year’s crop of new license applicants 
must inevitably provide a new group of potential accident-causing drivers.°° In 
criticism of the second term, every driver is in a very real sense an “actual or poten- 
tial menace.” An automobile, regardless of legal theory, is a dangerous instrumen- 
tality; most drivers at some time or other “take 2 chance,” including people who are 
reasonably prudent men otherwise;** finally, “careless” driving is a legal phenom- 
enon, as to which a jury verdict, or the opinion of a judge or administrator, is neither 
predictable nor conclusive. Thus in one sense the law is broader than it should 
be, since it extends beyond a “reckless and criminal minority.” In another sense 
it is not broad enough since it does not extend to every “actual or potential menace”; 
to cover every such case, it would have to include all drivers and cars. 

How effective is the law in compelling those bad drivers within its scope to 
insure? The law is conditioned on the happening of an accident, which must 
be reported to the appropriate public official, Many accidents are not reported de- 
spite the occurrence of damage. Reporting depends mainly on private initiative, 
usually on action by the party injured. The latter may not report the accident if 

Introduction by Mr. S. Edward Gable, then Chairman, Safety-Responsibility Committee, American 
Automobile Association, to the 1935 revision of the “Safety-Responsibility Bill.” 

The Vermont accident figures for 1935 show the following: previous accidents, 2,106; no previous 
accidents, 4,422; not stated, 222. In Rhode Island, of 4,508 operators involved in accidents, 3,635 had 
no previous accident record, and the records of 103 were unknown. 

Of this group a certain percentage would have to be classified as “potential menaces” by any test, 
yet financial responsibility laws generally make no provision for their control, with the exception of the 
Uniform Automobile Liability Security Act which requires proof of all minors; the California law, Cal. 
Stat. 1935, c. 27, §350, which as a prerequisite to a license, in absence of a parent’s signature, requires 
proof of emancipated and non-resident minors; and the Connecticut act, which requires proof of minors 
between 16 and 18 applying for license, and, according to an administrative report, between 16 and 21 
applying for registration. Conn. Gen. Stat. (Supp. 1931-1935) §569c. 

*The point is graphically illustrated in a pamphlet published for 1936 by the Travelers Insurance 
Company, Live and Let Live, at pp. 24, 25. As a further illustration, Rhode Island reports that of 4,508 


drivers involved in accidents, 2829 had had five or more years driving experience. For many of the 
4,508, the accident in question was the first. See note 29, supra. 
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the other party has no assets or insurance, or if a settlement is made.** After a report, 
there must be a finding of fault, usually by conviction or judgment. Again the neces- 
sary private pressure may be lacking because the plaintiff is aware that the defendant 
is judgment-proof, because he settles out of court, or for other reasons. In a study 
conducted on a small scale, it was found that over go per cent of claims filed with 
insurers and between 64 and 75 per cent of accident suits instituted, were settled out 
of court.** Some idea of the small percentage of cases which actually result in judg- 
ment may thus be obtained. Moreover, many judgments will not exceed the 
minimum amounts set by some statutes. 

An alternative to the judgment requirement, provision for a finding of fault by 
the commissioner or court, without reference to judgment, seems to have met with 
varied success. Connecticut has repealed its law, while in New Jersey, Vermont and 
New Hampshire such a law is still in effect. The Connecticut commissioner feels 
that the change from an accident to conviction basis has seriously affected the 
operation of its law; the statistics support him, and strengthen the assertion that the 
necessity of obtaining a formal conviction or judgment as a condition to requiring 
proof or payment is a serious defect in the usual law as a compensation measure. 
Connecticut and Pennsylvania provide for proof where a person is shown to have an 
accident record. Such a provision seems to have a greater administrative efficacy than 
one based entirely on fault in a particular accident. In 1934-1935, Pennsylvania re- 
quired proof in 829 cases, because of an accident record. Connecticut has required 
proof in about 4,000 cases annually on a similar basis. 

For a conviction to be effective to subject an operator to the requirement of proof, 
it must, of course, be for one of the offenses justifying revocation or suspension, a list 
varying too widely for enumeration but ranging from four or five to a dozen or more 
offenses. Moreover, the record of a conviction (or judgment) may never be filed 
with the motor vehicle commissioner. In most states there is no penalty on the 
court or the clerk for such a failure.** But even where the conviction or judgment 
has been filed, it may be vacated or reversed,®* or proof may never be demanded by 
the administrator or, if demanded, may be refused. In Vermont, for instance, from 
1927 through 1935, 15,381 persons were required to file. The records show 8,724 
filed and 5,603 did not file, leaving a difference of 958 unaccounted for. Some of 
these were relieved from the requirement, but apparently others were lost in the 


"It is impossible and useless to estimate the proportion of reported accidents resulting in conviction, 
judgment, or other finding of fault, so numerous and varied are the reasons for the failure to prove or 
find fault. As to convictions, it is important to note that most prosecutions are under municipal traffic 
ordinances, while financial responsibility laws are limited to violations of state laws. Thus a great num- 
ber of cases are at once removed from the operation of the law. See Feinsinger, supra note 12, at 202- 
203. As to judgments, the minimum amounts, where they exist, are generally regarded as so high as to 
exclude a large number of cases which should be included. 

® Feinsinger, supra note 12, at 219. * Td. at 207. 

* Some statutes, as in Wisconsin, release proof pending appeal or on judgment being vacated or re- 
versed. In a state like Wisconsin which construes the statute as meaning vacated for any reason, the 
practice of vacating the judgment on settlement has become widespread. In such cases the state is 
deprived of a record of the judgment debtor and the public does not have the benefit of proof for future 
accidents. See id. at 203-206. 
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shuffle, perhaps unlocated. In California from 1931 to 1935 inclusive, proof was filed 
in 839, or less than 25 per cent, of the 3,432 cases of filed judgments. The percentage 
has been increasing gradually, however. In 1935 it exceeded 45 per cent. In Con- 
necticut from 1926 to 1935 inclusive, proof has been required in 101,055 cases, and 
furnished in 58,124 or 57 per cent of the cases. The compliance figures during that 
period, in percentages, are as follows: 46, 52, 65, 58, 56, 66, 74, 56, 38, and 36. These 
figures indicate a growing disregard for the law since 1932. In Maine from July 1, 
1928 to July 1, 1935, 7,642 persons convicted were required to file, of whom 1,992 or 
26 per cent complied. Of 1,769 owners required to file in the same period, 1,041 or 59 
per cent complied. In 1935 in New Jersey, total revocations for non-compliance, in- 
cluding both conviction and judgment cases, were 7,110, with 2,916 restorations after 
establishing financial responsibility. In Pennsylvania during 1934-1935, 712 operators 
were suspended for failure to file proof, nearly one-fifth the number who actually filed. 
In Vermont from 1927 to 1935 inclusive, proof was demanded in 14,327 cases, re- 
ceived in 8,724 or roughly 60 per cent and not furnished in 5,603 cases or roughly 40 
per cent. The percentage of compliance since 1932 is as follows: 6642, 56, 50/4, and 
53 per cent. 

Even where proof is given the risk of lapse or cancellation is serious. In 1934- 
1935 in Pennsylvania 360 operators were suspended for lapse of proof or failure or 
refusal to renew, while 1,842 actual renewals were received. In August 1936, 108 
operators were suspended for lapse of proof, while 356 renewals were received. In 
New Jersey in 1935, 3,105 cancellation notices were received from insurers. In New 
York, from 1930 through 1935, 6,947 cancellations occurred. In Pennsylvania, 143 
cancellations were received in 1934, 459 in 1935, and 74 in the month of August 1936. 
In the latter month there were 55 operators suspended for cancellation of proof. 
Several state administrators, particularly Indiana and West Virginia, complained of 
the hardship involved by reason of refusal of companies to insure drivers or cars after 
suspension or revocation, or cancellation of proof. West Virginia reports that of 
3,000 drivers suspended only 50 could obtain insurance; as a result, one year’s sus- 
pension is regarded as adequate under the law. This situation presents one of the 
most vital problems in both financial responsibility and compulsory insurance 
schemes. 

When an operator has failed to file proof or where the proof filed has lapsed or 
has been cancelled, the law contemplates that his license or certificate or plates will 
be taken up and that steps will be taken to see that thereafter the operator stays off 
the road. Information as to the effectiveness of this enforcement is not compre: 
hensive, but some figures have been obtained. In Connecticut driving privileges 
were revoked, from 1928 to 1935 inclusive, in 60 per cent of the cases where proof 
was required but not filed. In Vermont from 1927 to 1935 inclusive, revocation took 
place in 93 per cent of cases of non-compliance; the figure for 1935 was 92 per cent. 
In New Jersey in 1935 there were 1,391 judgment cases; revocations occurred in 1,222; 
928 sets of plates were taken up. ; 








528 Law anp ConTEMporRARY ProBLEMs 


Since 1931 in Connecticut 884 penalties have been imposed for driving while sus- 
pended. The figures annually are as follows: 162, 140, 197, 207, 207. It is impossible 
to determine how many more suspended persons drove. From 1927-1935 inclusive, 
Vermont required proof of 260 persons for driving while suspended. It is impossible 
to tell whether the additional penalty kept these drivers off the road. It must be 
remembered that in most states in the usual case the requirement of proof is relieved 
after three years of filing. There are no statistics available to show how many acci- 
dents were caused by operators during or after the three year period. 

The difficulties canvassed above have hampered the operation of the law as in- 
tended. Certainly some bad drivers insure who would otherwise not have done so, 
often because their business or other interests will not permit them to forego the 
use of their cars.°* For that reason, the law may be preferable to no such law. But 
the number who insure because of this law is nothing like that hoped for. Even 
where complete statistics are unavailable, one’s immediate reaction is that the law is 
not relatively very effective. In California, for example, since 1931, proof has been 
filed in only 2,327 cases, the total for 1935 being 952. In Wisconsin, since 1931, proof 
has been filed in only 942 cases. And in Pennsylvania, since 1934, the total number 
of new policies has raised the proportion of Pennsylvania cars insured less than one 
per cent.°7 Of 5,430 persons filing proof from January 1, 1934 to September, 1936, 
excluding January, 1936, 1,667 had former insurance; 2,169 had not; 1,920 did not 
state. The figures on insurance elsewhere are not satisfactory and the necessary 
information seems unobtainable. The Vermont report shows that from 1931 through 
1935 insured cars or operators involved in accidents were as follows: 5,221, 4,163, 
33524; 4,034, 4,165. However, no comparative data are given, except for 1935, in which 
year cars or operators insured totalled 4,165; not insured 2,344; and not stated, 241. 

It may very well be felt that by lulling the public into a false sense of security, 
thereby lessening the demand for more adequate legislation, financial responsibility 
laws are a hindrance rather than an aid in accomplishing the solution of the problem 
of compensation for automobile injuries by the device of insurance. 


D. Procuring the payment of past damage. 

The early financial responsibility laws made no provision for the payment of past 
damage, but required only proof of ability to respond in damages for future acci- 
dents. The widespread demand for change resulted in the so-called “damage judg- 
ment law,” now in force in 23 jurisdictions, requiring the payment of past damage 
in lieu of suspension or revocation. Such a provision may exist independently of or 
in conjunction with the ordinary requirement as to proof.** Like the latter it has 
no particular effect in segregating the bad driver or in decreasing accidents. 

How effective is the damage judgment law in procuring the payment of past 
damage? To begin with it may be limited to judgments above a certain amount.®® 


* From 10-25 per cent of all cars engaged in accidents are commercial vehicles of one type or another. 
7 See PENNSYLVANIA Bar Report, at 4-5, stating that the majority of certificates relate to old policies. 
“In 17 states it exists concurrently with a requirement for proof. In six states it exists alone. 

In New Jersey, for example, the judgment must exceed $100; in Pennsylvania, $200. 
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Next, while an injured party is encouraged to report the accident and proceed to 
judgment because the law benefits him and not merely the future victim, he may 
still feel unable or unwilling to take action, particularly where the wrongdoing party 
is insolvent and has no insurance. In addition, there are the same or similar 
administrative loopholes impairing the law’s effectiveness in action, as discussed in 
connection with financial responsibility laws in general. These considerations are 
reflected in the statistics. Thus, in Maine, from July 1, 1930 to July 1, 1935, only 112 
persons had their operating privileges suspended pending satisfaction of judgment. 
The statistics show no trend, the 1935 figure being third from high and fourth from 
low. In New Jersey, an official report for 1935 recites a total of 1,391 judgment 
cases, 289 judgments satisfied and proof furnished. The New Jersey report states 
that the figures do not show the full value of the damage judgment law, since often 
a threat to report the debtor forces a settlement. It might be suggested that this is 
not an unmixed blessing, since it deprives the state of a record of the driver and pre- 
vents the requirement of proof for the payment of future damages. In some cases 
this may have vicious results, in that by settling a small judgment an irresponsible 
driver may continue to operate his car until he causes damage which he cannot pay. 
In New York, from 1930 through 1935 a total of 10,176 licenses were suspended or 
revoked for failure to satisfy judgment, the number for 1935 being second highest. 
Apparently in these cases either the fear of loss of driving privileges was not a 
sufficient incentive to payment, or the wrongdoer could not pay. In 1934-1935 in 
Pennsylvania, 75 operators were suspended for failure to satisfy judgment. In 
August, 1936, the number was 13. 

The net result of the law’s administration is much less favorable than intended.*® 
Of course, the law is new, dating from 1929 and widely adopted only in the last 
three years, and many of the loopholes can be plugged.*? But the characteristic 
which distinguishes it from compulsory insurance, namely, its operation contingent 
upon the obtaining of a judgment, will prevent it from ever becoming as effective as 
compulsory insurance in the guaranteeing of compensation for automobile injuries. 


E. Increasing the proportion of insured cars or drivers. 

Financial responsibility and damage judgment laws are sometimes supported as 
tending to increase liability insurance on all cars, whether covered by the act or not. 
If this is so, it is mainly because the publicity attendant on the law has made owners 
or drivers “insurance conscious.” ‘This same result would probably follow from 
advertising any law relating to liability for automobile accidents. In any event, it is 
not at all clear from the data obtained that insurance has increased in the states in 
question or that the increase, if any, has been due to this factor.*? 


“See PENNSYLVANIA Bar REPoRT, at 6. 


“ See part Ill, infra. 
“See CocumBia REPoRT, at 98-100; PENNSYLVANIA Bar Report, at 5. The Columbia figures were 


based on estimates by the National Bureau of Casualty and Surety Underwriters, which in a recent letter 
expressed doubt as to the assumptions on which its previous estimate was made and declined even to guess 
at the present proportion of insured cars, stating moreover that the necessary data were probably nowhere 


available. 
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III. Oprnions oF ADMINISTRATORS 

The New York report is the only one which frankly advocated compulsory in- 
surance. Connecticut is studying the whole problem to correct the “unsatisfactory 
condition which everyone admits is present under the current financial responsibility 
law.”** But the great majority of administrators were of the opinion that the present 
law is satisfactory both in theory and operation, and preferable to either compulsory 
insurance or a compensation scheme. Many who admitted weaknesses in the law’s 
operation felt that slight changes in the law or more adequate machinery for enforce- 
ment would suffice for cure.4* In many instances specific changes in the existing 
law were proposed, but in most cases these changes would merely bring the law of 
the states concerned into line with the more modern standard revisions. While most 
suggested changes were in the direction of strengthening the law, a few tended to 
greater liberality for first offenders or for offenders who needed the use of their cars 


in their business. 
CoNcLUSION 


It is inaccurate and misleading to describe financial responsibility laws as safety 
measures in the sense of segregating the careless driver or diminishing the number 
of accidents. These are not the peculiar functions of such laws and any such effect 
they may have, while commendable, is incidental. Their true functions are to 
guarantee the ability of a selected group of drivers or owners to respond in damages 
for future accidents, or to secure the payment of past damage, or both. In these re- 
spects, such laws are in theory an advance over the status quo ante, and in actual 
practice they accomplish their objects to some extent. But they have by no means 
accomplished all that was hoped by their sponsors. Although they have caused some 
bad drivers to insure and have forced the payment of some judgments, they do not 
in terms apply to a broad enough group of drivers to fit their own underlying theory, 
nor do they reach in practice a large proportion of persons to whom they do apply in 
terms. These inadequacies may be due partly to lack of familiarity with the law 
on the part of administrators as well as the public, or to defects which experience or 
legislation may remedy. At their best, however, financial responsibility laws cannot 
possibly approach compulsory insurance in the fulfillment of the function of either 
payment or insurance. Whatever may be decided as to the relative merits of the 
two schemes on the whole, it is necessary for a fair comparison that not only the 
theoretical but the administrative efficacy of both be understood. It is hoped that the 
statistical material and comments presented herein will aid towards a clear under- 
standing of the whole problem and the preparation of a sound legislative program. 


“8 Quoted from letter received from Mr. John C. Blackall, Secretary, Connecticut Commission to Study 
Financial Responsibility Act, dated Sept. 28, 1936. 

“See the minority argument, PENNSYLVANIA Bar Report, at 17. See also “Compulsory Automobile 
Insurance,” a published address by Mr. Joseph J. McGrath, Chief of the Rating Bureau of the Insurance 
Department of the State of New York, May 29, 1936. Mr. McGrath concedes the failure of the New 
York Financial Responsibility Act, adopted in 1929, as an alternative to compulsory insurance, but believes 
it can be amended and enforced to serve its purpose. 

“‘Granted the existence of administrative loopholes in the Massachusetts law, they exist mainly after 
insurance has been secured as a condition of obtaining a license, whereas under financial responsibility 
laws they occur before insurance is secured and may prevent that event from ever happening. This seems 
an all-important distinction. 

















ADMINISTRATIVE PROBLEMS OF FINANCIAL 
RESPONSIBILITY LAWS 


Rossins B. StorcKet* 


The first financial responsibility law in the United States was enacted by the 
Connecticut General Assembly of 1925, to become effective on January 1, 1926. It 
was drawn by the writer who was at that time Commissioner of Motor Vehicles for 
Connecticut. It seemed to be accepted by the Connecticut Legislature as a substitute 
for a mass of proposed compulsory insurance legislation which had considerable 
public support but was opposed by insurance interests and thought impractical for 
state administration.* 

So the financial responsibility law was born. Its purpose was, and is, to secure a 
larger percentage of responsible autoists on the highway. Laws built upon this 
theory are planned to provide a financial guarantee for satisfactory operating conduct 
from such persons as come under their provisions, namely, those who have violated 
specified motor vehicle laws? or have been determined responsible for death or 
serious accident. 

Their enforcement in states and provinces which have operators’ licensing systems 
is usually entrusted to the state authority, in charge of motor vehicles and was con- 
sequently expected to be a simple procedure, because the filling of all requirements 
under them can be, and is, made a condition precedent to either the issuance of a 


new license or the return of one which has been suspended. 

This article cannot scrutinize the detailed provisions of these laws, already enacted 
in thirty states and territories and eight Canadian provinces* but will concern itself 

*B.A., 1893, M.A. (hon.) 1928, Yale University; LL.B., 1895, New York Law School; M.A. (hon.), 
1925, Trinity College. Member of Connecticut Bar. State Commissioner of Motor Vehicles, Connecticut, 
1917-1933. Research Associate in Highway Transportation, Yale University. Co-author, with M. A. May 
and R. S. Kirby, of Sense and Safety on the Road (Appleton-Century Co., 1936). 

?Compulsory insurance as then proposed was to be based upon a theory of state underwriting and 
upon the idea that insurance companies might be obliged to write all risks at rates to be prescribed by 
the state. : 

?In the Connecticut Act the requirement is that a sufficient guarantee must be provided to satisfy any 
claim for damages arising from personal injury or death to at least $10,000 and for damage to property 
of at least $1,000 the qualification to be supplied by—(1) insurance policy, (2) surety company bond, 
(3) deposit of money or collateral, (4) real estate lien. The qualification by insurance is the only method 
enough used to call for further discussion except to remark that in an occasional case one of the other 
methods is applicable and meets the conditions. 

® These laws are analyzed in Braun, the Financial Responsibility Law, supra p. 505. For a brief dis- 
cussion of these laws, reference may be made to SToEcKEL, May, AND KirBy, SENSE AND SAFETY ON THE 
Roap (1936). 
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with certain administrative problems which they pose. These problems are taken 
from over seven years experience with the Connecticut law, which has differed in 
two important respects from the financial responsibility laws enacted elsewhere. 

The original form of the law in this state was amended in 1929 to include a 
system of “rating risks” under which the Commissioner of Motor Vehicles was re- 
quired to classify persons ordered to furnish proof into classes, depending upon the 
character of their past performance records, the seriousness of their present offenses 
and of the injuries caused by them, and their degree of responsibility therefor. This 
requirement was made possible because of the complete and inclusive records of 
operators’ performance on file in the department. The plan provided a financial 
inducement to be careful. Its purpose was to make it cost money to be irregular in 
one’s driving; also, it was hoped that because of the inducement of additional 
premium for bad records, insurance guarantors might even be more careful in 
selection of risks and that there might be some risks at least too undesirable to write 
at all, notwithstanding high premiums. 

Administration under this feature of the act was complicated and difficult. It 
required detailed checking and examination of records. But the main difficulties in 
management grew out of the fact that the requirement of financial responsibility 
under this law attaches to a person and not to the automobile. It could therefore be 
easily evaded by a change in the car ownership and registration. This practice be- 
came popular as a means of evasion (especially by operators in Classes B and C) 
because of the size of the premiums required to be paid by anyone included in 
either of the advanced offender classes. Consequently the merit system was dropped 


“Conn. Public Acts 1929, c. 200, §4. Classification. The Commissioner shall classify all persons 
from whom he shall require proof of financial responsibility in three classes in accordance with the serious- 
ness of the offenses which shall have been committed by them or of the injuries or damages which shall 
have been caused by the accidents in which they shall have been concerned as set forth in section one 
hereof. Such classes shall be known as classes A, B and C. Those persons who shall have committed the 
least serious offenses or been, in the opinion of the commissioner, at least partially responsible for accidents 
which shall have caused the least serious injuries or damage or for the occurrence of which they shall 
have been least responsible shall be classified in class A; those who shall have committed more serious 
offenses or, in the opinion of the Commissioner, shall have been at least partially responsible for accidents 
causing more serious injuries or damage or shall have a greater degree of responsibility for such accidents 
shall be classified in class B and those who shall have committed the most serious offenses or, in the 
opinion of the commissioner, shall have been at least partially responsible for accidents causing the most 
serious injuries or damage, which the commissioner shall determine will not bar such person from receiv- 
ing operators’ licenses or renewals thereof as persons whom he shall deem incapable of operating a motor 
vehicle with safety to themselves and the public, shall be classified in class C. . . . If the person insured 
or bonded shall be classified in class A, the premiums at standard rate, without modification except as 
provided by such rules for the development of experience rates as hereinbefore specified, plus ten per- 
centum of such premiums as are charged for the proof of financial responsibility hereinbefore required; if 
such person shall be classified in class B, the premiums at standard rate, without modification as herein- 
before specified, plus twenty-five percentum of such premiums as are charged for the proof of financial 
responsibility hereinbefore required; and if such person shall be classified in class C, the premiums at 
standard rate, without modification as hereinbefore specified, plus fifty percentum of such premiums as 
are charged for the proof of financial responsibility hereinbefore required. The commissioner may require 
from any company issuing such policy or bond full information concerning the facts and figures upon 
which any experience rate may be based. 
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from the law, first, by a departmental ruling in 1932, and, subsequently, in the 
revision of the law by the Legislature in 1933.° 

Another feature in which the Connecticut law differs from most similar laws is 
that it has not included any provision for the filing of proof upon the failure to 
satisfy a civil judgment arising out of a motor accident suit. From 1929 to 1931 
Connecticut had a separate statute on this point which required the Commissioner of 
Motor Vehicles to suspend and withhold an operator’s license upon certification of 
such a condition. This law was found by the Legislature to have been misused in 
that it made the Department of Motor Vehicles, instead of the courts, an agency for 
collecting damages. It seemed not to be a safe driving measure and was repealed 
in 1931.7. There is now no such provision in the law. 

The problem of jurisdiction. Greatest among the problems of administration has 
been the one occasioned by the rapid and extreme increase in numbers of motor 
vehicles in use. In planning his appropriation, a state administrator was at once 
embarrassed by the size of the undertaking. When the Connecticut law was drafted 
in 1925 the first necessary step in administration was to form an estimate of the 
number of cases to be managed. The estimate was set largely upon conjecture, at 
about seven percent of the registration, to include from ten to fifteen thousand cases. 
The steadily increasing numbers of automobiles registered and of offenders who 
came under the requirement to furnish proof outgrew the capacity of the adminis- 
trator’s appropriation and left a choice between slighting the work or narrowing the 
jurisdiction. The latter was the course adopted, and year after year the jurisdiction 
has become less inclusive until now the only types of offenses which can be included 
and disposed of are the more serious ones. This problem has apparently presented 
itself elsewhere, but other states have had the advantage of being able to profit by 
Connecticut’s experience in narrowing the jurisdiction so that their problem has been 
less acute. 

In actual practice, cases are received automatically at the office of the Commis- 
sioner of Motor Vehicles each day in the usual course of business in the form of an 
abstract record, required by law, from the clerk of each court of each motor vehicle 
law violation. (All courts, including coroners, report currently.) Accidents oc- 
casioning personal injury and damage in excess of $25 are reported promptly. Effi- 
ciency in these two activities has been insisted upon, and it is safe to claim that no 
considerable number of cases fail to reach the Commissioner’s office. Many of them, 
especially those which involve death, are often reported in detail and the responsibil- 
ity fixed by the court. There is no criticism to be considered relating to this feature. 

5On October 27, 1932, the method of requiring owner and operator in each case to furnish proof of 
financial responsibility was changed to attach to the operator only. This application of the statute greatly 
reduced the number of insurance certificates required and made the safe driving element more effective by 
eliminating the possibility of evasion of the requirement by operators who previously had not been 
required to furnish proof of financial responsibility for their driving of any car if the owner of the car 
involved had complied with the requirement. 


*Conn. Gen. Stat. (Cum. Supp. 1933) §444b. 
™Conn. Pub. Acts 1931, c. 282, §9. 








534 Law anp ConTEMPorARY PRroBLEMS 


The codperation has always been good and a satisfactory working record is provided 
by it. 

The problem of constitutionality. As at first planned, all such laws had, as an 
essential point, application of discretion on the part of a state official. That is, it 
was expected that every state administrator could invoke the law against any 
offender, but a point was early raised that to include an offender as a matter of dis- 
cretion might be a “judicial act” and therefore out of the constitutional powers of an 
administrative office. This objection was urged in a number of instances and had so 
much apparent force as to cause amendments of laws.® Such amendments purported 
to serve the purpose on the theory that the law itself would select offenders by their 
direct inclusion by classifications, leaving to the administrator only the duties of 
application and enforcement. They narrowed the field still more and wiped out all 
of the corrective procedure which state administrators could have otherwise applied 
in the thousand and one cases arising where, for purposes other than highway safety, 
original charges had been mitigated by prosecutors and courts or where cases had 
been nolled for payment of a sum of money. 

This problem raised a technical difficulty only, yet it was a serious one in its 
effect. While it is true that the loophole provided by the nolle is apparently closed 
by a statutory provision that a nolle of any type shall be considered a conviction, the 
very fact that the court record on a nolle is usually simply a statement of the fact 
without evidence and without comment, results in the loss of the value of the record 
for the application of the financial responsibility requirement. There has been no 
attempt, as yet, to prevent the changing of charges, and the fact persists that often 
a prosecutor will accept a plea of guilty to a lesser offense so as not to have to actually 
try the case. 

The problem of securing the codperation of insurers. The whole principle of 
financial responsibility is based upon the desirability of selection of risks by insurance 
underwriters. In actual enforcement, this state supplies records of past performance 
of operators and because, in all jurisdictions, at least 90% of all those who operate 
motor vehicles are owners in the legal sense of the word at least, it was expected by 
lawmakers that insurance companies would invariably investigate every risk offered 
and, if found hazardous on past performance of an owner, would take such steps as 
might be proper, either refusing the risks entirely or calling for additional security 

® Thus the Connecticut law originally authorized the Commissioner to require proof not only in cases 
of conviction for violation of specific motor vehicle laws but also where the “operator shall have been 
involved in, and, in the opinion of said Commissioner, responsible in whole or in part for any motor 
vehicle accident resulting in the death of, or injury to, any person, or damage to property to the extent of 
at least fifty dollars.” Conn. Gen. Stat. (1930) §1609 (a). The broad grant to the Commissioner of 
discretionary power to determine responsibility was narrowed in 1931 by the deletion of and the 
substitution therefor of the requirement to furnish proof where the operator “shall have been held or 
found criminally responsible in connection with any motor vehicle accident, resulting in the death of 
any person or who has a record on file with the commissioner of motor vehicles which is sufficient, in 


the opinion of said commissioner, to require evidence of financial responsibility for the reasonable protec- 
tion of other persons.” Conn. Pub. Acts 1931, c. 82. Only the last clause accords discretionary power. 
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from the applicant as might seem practical as an inducement to safeguard the risk. 
This has worked out only to a limited extent. 

Good business practice on the part of insurance companies, meaning economy in 
management, apparently has made the procedure, originally intended as a safety 
measure for the benefit of the citizens of the state, primarily a convenience and credit 
research procedure for the companies. It is true that such laws have produced good 
results through the codperation of insurance interests. In extreme cases as, for in- 
stance, drunken driving, there is nearly perfect administration, but when the point 
is reached where the interest of a state is contrary to the direct financial interest of the 
insurance company, then, as is to be expected, the company feels obliged to follow 
the best business lines for itself. Codperation, then, is limited. Its limit is the extent 
to which the purposes of the state by the enforcement of its financial responsibility 
follows and agrees with good insurance practice. With all of its shortcomings, such 
a law is good on the basis of the results, however limited, which have been accom- 
plished. Yet there are endless small worries in administration for an official when 
he tries, as he must, to fit his work to insurance practices. 

The problem of cancellation of insurance certificates. ‘Thousands of policies writ- 
ten under the jurisdiction of the law by sanguine insurance agents, and they are all 
sanguine, have to be cancelled because of non-payment of premiums. The state 
office accordingly has to put through a withdrawal of coverage, and the administrator 
and his subject have to begin anew. 

Apparently insurance companies do not feel justified in going to the expense of 
purchasing the state records except in a limited number of the more serious cases. 
The use of this record should be more inclusive. A practice has arisen whereby the 
information is secured through a credit rating bureau service to which many com- 
panies subscribe and which supplies a financial and character record as well as the 
driving record of the subject. From the standpoint of the person who has been 
ordered to supply a guaranty there have been many annoyances and to some extent 
he has been unfairly treated. Often his car has been a vital part of his business life. 
He has to have it to use, his family support depends upon it, but, because he cannot 
pay the premium to protect the public by an insurance policy, a state administrator, 
with the best intention in the world, cannot help him. The operator has been 
obliged either to operate illegally, get someone to assume title who does not need 
insurance, or be deprived of the use of his car and take up other means of livelihood 
where a car is not necessary. 

One of the principal means of evasion of such laws has been hinted at. A subject 
could change his registration and put his car into another’s ownership, thereby avoid- 
ing the whole application of such laws and leaving the conditions as they originally 
existed with reference to his driving. To solve this problem, which was a serious 
one, the law was amended to include a coverage for the operation of any car by the 
operator. This seemed to provide an ideal prospect for solution, but when insurance 
actuaries got to work it became apparent that this coverage could not be written 
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except for a high premium—so high in fact as practically to dispose of this form of 
coverage as a solution. It has been, and still is, ordered in very extreme cases. 

Reciprocity between states. The fact that the motor vehicle has such a wide 
cruising range forced the development of codperation between states under reciprocal 
agreements. It is now a fact that, in serious cases or in the course of assistance in 
police measures, any state can call for and receive the assistance of any other to the 
full extent of its powers for the enforcement of motor vehicle laws. Practice between 
states has even developed into a system of exchanging information so that if a Con- 
necticut driver, for example, be convicted of a serious offense in Massachusetts, the 
Massachusetts Department sends the information to Connecticut, at the same time 
disciplining the offender, perhaps by a suspension of his right to operate a car in 
Massachusetts. Following that, Connecticut considers his offense and, should it 
come under the provisions of the Connecticut law or the Commissioner’s discretion, 
his operator’s license may be suspended. This codperation extends at the present 
time to all serious offenses against motor vehicle laws and has been used to help 
enforce financial responsibility laws. Connecticut codperates in the same manner 
with other states, and it is seldom, if ever, that an administrator has not responded 
promptly when called upon for suspension action for any serious offense. 

Suggested future procedure. It would probably be beyond expectation if, after 
pointing out the administrative difficulties which beset such laws, the writer did not 
indicate his opinion as to some remedy and add some reflections to this paper. In 
the first place, too much has been expected of laws of this nature. They cannot be 
inclusive but ought only to be used by a state for most limited jurisdictional offenses. 
This means that the requirement to furnish proof should be imposed judicially as a 
part of the penalty for an offense when an operator is convicted and that the state 
administrator should have only to see to its subsequent enforcement upon the 
operator. 

Further, there must be a better adaptation of state practice to insurance company 
procedure. Now that the limits of possible codperation and enforcement are better 
understood, the accomplishment ought to become more limited and perfected. 

















COMPULSORY MOTOR VEHICLE LIABILITY 
INSURANCE IN MASSACHUSETTS 


Ratpu H. BrancHarp* 


Discussion of the problem of security for persons injured in automobile accidents 
in Massachusetts resulted, in r919, in a legislative resolve directing the Attorney Gen- 
eral and the Commissioner of Insurance of the state to inquire into the subject matter 
of two bills introduced in that year. These officials reported in January, 1920! that 
the bills, which required every registrant of a motor vehicle to give evidence of 
liability insurance or of a bond covering his financial responsibility, were “drawn upon 
the theory that the State can and ought to require every person who operates an 
automobile to furnish protection for the public against the injuries which they may 
cause.” They also considered the feasibility of a plan analogous to workmen’s com- 
pensation but reported that “The proposition of replacing common law liability with 
a measured system of benefits is in our opinion an interesting possibility, but no 
more than that.” They recommended the enactment of a law providing for com- 
pulsory liability insurance, stating that they did “not believe a State insurance com- 
pany would furnish the best method of providing the insurance.” 

No law on the subject having been enacted, a commission was appointed under a 
resolve of the year 1921. This commission considered the compulsory insurance 
and compensation plans, and the suggestion that an injured person might be given a 
lien on the automobile causing the injury. After commenting adversely on the com- 

* A.B., 1911, A.M., 1912, Dartmouth; Ph.D., 1916, University of Pennsylvania. Professor of Insur- 
ance, Columbia University. Fellow and Vice-President, Casualty Actuarial Society. Fellow, Insurance 
Institute of America. President, American Association of University Teachers of Insurance. Consultant, 


Social Security Board. Editor, McGraw-Hill Insurance Series. Author, Liability and Compensation In- 
surance (1917), Workmen’s Compensation in the United States (1926) and numerous articles on insurance 
subjects. 

An exhaustive study of the operation of the Act is being made by Mr. Merwyn A. Kraft for the 
Bureau for Street Traffic Research of Harvard University. This study will probably be published later 
this year and will contain detailed information on many points which could not be treated at length here. 
Mr. Kraft has generously permitted me to examine his outline of the legislative history of the Act and to 
use certain of his accident figures. 

I am indebted to W. N. Magoun, Manager of the Massachusetts Automobile Rating and Accident 
Prevention Bureau, E. S. Cogswell, First Deputy Commissioner of Insurance of Massachusetts, Gay Gleason, 
Counsel of the Employers’ Liability Assurance Corporation, Ltd., E. W. Sawyer, Assistant General Counsel 
of the Liberty Mutual Insurance Company, the National Bureau of Casualty and Surety Underwriters, the 
National Association of Mutual Casualty Companies, and to many others for their assistance in the 
preparation of this article. 

‘Mass. Senate No. 322. 








538 Law anp ConTEMPoraRY ProsBLeMs 


pensation proposal, the commission closed its report with the following statement: 
“Inasmuch as the proposition for compulsory insurance has been previously rejected 
by the General Court, and in view of the fact above stated that compulsory insurance 
might result in increasing the number of injuries, a bill is reported designed to estab- 
lish a lien as suggested.”2* The bill was not enacted. 

In 1924 a Joint Special Legislative Committee (the Haigis Committee) was ap- 
pointed under an order of the General Court to make a broad survey of motor vehicle 
problems. This committee reported: in January, 1925!” in favor of compulsory 
liability insurance and submitted a bill which became the present compulsory law. 
One member of the committee filed a vigorous dissenting opinion in which he 
recommended the enactment of the lien law reported by the 1921 commission. 


Tue Acr 


The Massachusetts Compulsory Automobile Liability Security Act requires 
that no motor vehicle? or trailer shall be registered by the Registrar of Motor Ve- 
hicles unless the application is accompanied by a certificate of an insurance company 
authorized to transact such business in the Commonwealth, stating that it has issued 
an insurance policy or executed a binder on the vehicle providing bodily injury 
liability insurance with limits of $5,000/$10,000.* 

Non-residents may operate motor vehicles on the ways of the Commonwealth for 
30 days in any one year without complying with any formalities, if their home states 
give equally favorable privileges to residents of Massachusetts. After 30 days, 
they are permitted to operate only if they maintain in full force a policy of liability 
insurance equivalent to that required of registrants and on the authority of a permit 
from the Registrar. In practice, the Registrar requires a non-resident to make 


** Mass. Senate No. 285 (January, 1922). 1 Mass. Senate No 285. 

? Mass. Laws 1925, c. 346, 3 Mass. ANN. Laws (1933) c. 90, §34A-34J. In this article only the more 
significant provisions of the Act will be covered. For the complete text, see Laws Relative to Compulsory 
Automobile Liability Insurance, a pamphlet published by the Commonwealth. For a discussion of the 
constitutionality of the Act, see In re Opinion of Justices, 251 Mass. 569, 147 N. E. 681 (1925). 

*Motor vehicles are defined as “automobiles, semi-trailer units, motor cycles and all other vehicles 
propelled by power other than muscular power, except railroad and railway cars, vehicles operated by the 
system known as trolley motor or trackless trolley under chapter one hundred and sixty-three, and motor 
vehicles running only upon rails or tracks, road rollers, street sprinklers, snow loaders, power excavators, 
power graders and concrete mixers.” 3 Mass. ANN. Laws (1933) ¢. 90, §1, incorporated by reference in 
id., c. 90, §34A. 

“$5,000 on account of injuries to any one person; $10,000 on account of any one accident. Limits for 
school buses operated under contract with cities or towns are $5,000/$50,000 (Mass. Acts 1932, c. 271.) 
The Registrar may also accept a certificate stating that a bond guaranteeing payment of damages within 
the same limits has been executed by a surety company duly authorized, or the certificate of the Depart- 
ment of Public Works that the applicant has deposited $5,000 in cash or securities as a guaranty of his 
ability to pay damages for bodily injury as defined in the law, but these alternatives are used only in a 
negligible number of cases. Exempt from these requirements are the following: Certain common carriers, 
certain corporations subject to the supervision and control of the Department of Public Utilities, street 
railway companies under public control, and the Commonwealth, or any political subdivision thereof. 
Ambulances, fire engines and apparatus, police patrol wagons and other vehicles used by the police 
departments of any town or park board solely for its official business are also exempt from the require- 
ments of the Act. 
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application certifying to the maintenance of such insurance and issues a permit 
without further formality. 
The compulsory coverage is applicable only to 

liability to pay damages to others for bodily injuries, including death at any time resulting 
therefrom, or consequential damages consisting of expenses incurred by a husband, wife, 
parent or guardian for medical, nursing, hospital or surgical services in connection with 
or on account of such bodily injuries or death, sustained during the term of said policy 
by any person, other than a guest occupant of such motor vehicle or of any employee of 
the owner or registrant of such vehicle or of such other person responsible as aforesaid 
who is entitled to payments or benefits under the provisions of chapter one hundred fifty- 
two, and arising out of the ownership, operation, maintenance, control or use upon the 
ways [public highways] of the commonwealth of such motor vehicle.5 


If one desires to carry complete coverage, it is necessary also to buy insurance cover- 
ing liability to: (1) Guest occupants upon the ways of Massachusetts; (2) Guest 
occupants in other states, and off the ways in Massachusetts; (3) Any person not 
included under the statutory coverage, nor under items (1) and (2). These coverages 
are known respectively as “statutory,” “guest occupant upon the ways of Massa- 
chusetts,” “extraterritorial guest occupant,” and “supplementary.”® 

The Act as it stands today is virtually the same as when it originally went into 
effect on January 1, 1927, with two exceptions: Commencing with 1931, coverage of 
consequential damages was made compulsory, and commencing with 1936, damages 
to guest occupants were eliminated from the compulsory coverage. Two attempts 
were made in 1925 to submit the Act to the voters by referendum. Both failed, one 
petition being withdrawn and the other not meeting the legal requirements. 

Two laws closely related to the Act should be mentioned in passing. A law 
passed in 19327 requires the Registrar to suspend the license to operate of a motorist 
who, after 60 days from the date of a judgment in an action for damage to property, 
has failed to satsify it. In 1935, in the case of Gallagher v. Wheeler,’ the Supreme 
Judicial Court decided that, under the “rule-of-the-road law,”® an operator is 
liable for injuries resulting from the violation of certain rules of the road, regard- 
less of negligence. As a result of this decision, the insurance carriers fixed an annual 
premium of $6.50 per private passenger car for coverage of liability for damages 
on the ways of the state resulting from the rule-of-the-road law. Varying charges 
were made for other types of motor vehicle. A law'® approved February 13, 1936 
eliminated liability from this source and made this coverage unnecessary. 

In January, 1930, a special commission, consisting of four members of the legis- 
lature and three appointees of the governor, appointed in accordance with a resolu- 


5 Mass. ANN. Laws (1935 Supp.) c. 90, §34A. 
* Previous to 1936, guest occupants on the ways of Massachusetts were included in the statutory cover- 


age. Full coverage then consisted of “statutory” and “extraterritorial.” During the period 1927 to 1935, 
inclusive, an average of 97.7 per cent of the cars were written for full coverage. 

™Mass. ANN. Laws (1933) ¢. 90, §22A. ® 198 N. E. 891 (Mass. 192°). 

® Mass. Ann. Laws (1933) c. 89, §5. 7 Mass. Acts, 1936, ¢. 49. 
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tion of the legislature, made an exhaustive report! on the operation of the law with 
recommendations for its improvement. The Commission stated that it did not “be- 
lieve in giving up the substance of the experiment which this Commonwealth has 
found courage to try.” It did, however, “recommend some striking changes in the 
existing law.” 

As a result of the report of this commission and of the controversy over the rates 
of premium charged for insurance under the Act, an extra session of the legislature 
was held in the autumn of 1931 for the express purpose of amending the Act. Noth- 
ing was accomplished, although a large number of bills were introduced. Further 
efforts to amend the law during the regular session in 1932 had scant results. 

The legislative history of the Act shows that its repeal or drastic amendment is 
highly improbable. 

THe INsuraNcE ConTRACT 


The contract of bodily injury liability insurance in use in Massachusetts for 
statutory coverage differs considerably from that now standard elsewhere.’* The 
differences flow naturally from the general or specific provisions of the law.'* 
Optional coverages are subject to most of the provisions of the national standard 
form. For purposes of convenience the statutory coverage and the optional coverages 
are combined in one policy. 

In the “insuring agreements” the Act is cited, and the contract is specifically made 
an agreement to pay in accordance with the Act. 

The statutory contract covers “consequential damages consisting of expenses in- 
curred by a husband, a wife, parent or guardian for medical, nursing, hospital or 
surgical services in connection with or on account of such bodily injury or death,” 
in addition to direct damages, and specifies that the injury or death must be “caused 
by ownership, operation, maintenance, control or use of the motor vehicle. . . .” 
The standard contract includes “damages for care and loss of services” and covers 
injury or death “caused by accident and arising out of the ownership, maintenance, 
or use of the automobile.” These variations in wording probably have little practical 
effect. 

The word “insured” as used in the statutory contract includes not only the named 
insured “but also any other person responsible for the operation of the motor vehicle 
with the express or implied consent of the named insured.” The standard contract 
is somewhat less broad, extending the term “insured” to cover “any person while 
using the automobile and any person or organization legally responsible for the use 
thereof, provided that the declared and actual use of the automobile is ‘pleasure and 


™ Report of the Special Commission to Study Compulsory Motor Vehicle Liability Insurance and Re- 
lated Matters. Mass. SENATE No. 280, reprinted in (1930) 15 Mass. L. Q., No. 3. 

For the form of policy now generally used in other states see SawyER, AUTOMOBILE LraBILITy INsuR- 
ANCE, 288-298. In the remainder of this article, the term “statutory contract” will be used to designate 
that part of the Massachusetts policy providing statutory (compulsory) coverage; the term “standard con- 
tract,” to designate the national standard contract. The statutory requirements controlling the statutory 
contract are contained in 5 Mass. ANN. Laws, (1933) ¢. 175, §113A, and id. (1935 Supp.) §113A. 

* Certain unimportant textual differences will not be considered. 
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business’ or ‘commercial,’ each as defined herein, and provided further that the actual 
use is with the permission of the named insured.” It further limits this extension 
by excluding 


(a) “any person or organization with respect to any loss against which he has other valid 
and collectible insurance”; (b) “any person or organization with respect to bodily injury 
to or death of any person who is a named insured”; (c) “any person or organization, or 
. . . any agent or employee thereof, operating an automobile repair shop, public garage, 
sales agency, service station, or public parking place, with respect to any accident arising 
out of the operation thereof”; (d) “any employee of an insured with respect to any action 
brought against said employee because of bodily injury to or death of another employee of 
the same insured injured in the course of such employment in an accident arising out of 
the maintenance or use of the automobile in the business of such insured.” 


An important provision of the statutory contract, no equivalent of which is found 
in the standard contract, reads as follows: 


No statement made by the insured or on his behalf either in securing this policy or 
in securing registration of the motor vehicle, no violation of the terms of this policy and no 
act or default of the insured, either prior to or subsequent to the issuance of this policy 
shall operate to defeat or avoid this coverage so as to bar recovery by a judgment creditor 
proceeding in accordance with the Laws of the Commonwealth of Massachusetts. The 
terms of this policy shall remain in full force and effect, however, as binding between the 
insured and the company, and the insured agrees to reimburse the company for any pay- 
ment made by the company hereunder on account of any accident, claim or suit, involving 
a breach of the terms of this policy and for any payment the company would not have 
been obligated to make if the exclusions applicable to coverage B were applicable to this 
coverage. 


Both the statutory contract and the standard contract require the insured to give 
the insurer notice of the occurrence of an accident and to forward “every demand, 
notice, summons or other process received by him or his representative” in connec- 
tion with a claim or suit. He must also codperate with the insurer in its various 
activities incident to the adjustment of claims. Failure of the insured to conform to 
these requirements is a breach of the contract and relieves the insurer of its obliga- 
tions to the insured. Under the standard contract the insurer is relieved of all obliga- 
tions, but under the statutory contract it must pay any judgment for damages, re- 
gardless of the breach of the contract by the insured. The standard contract also 
does not apply: 

(a) while the automobile is used in the business of demonstrating or testing, or as a public 
or livery conveyance, or for carrying persons for a consideration, or while rented under 
contract or leased, unless such use is specifically declared and described in this policy 
and premium charged therefor: 

(b) while the automobile is used for the towing of any trailer not covered by like insur- 
ance in the company; or while any trailer covered by this policy is used with any 
automobile not covered by like insurance in the company; 

(c) while the automobile is operated by any person under the age of fourteen years, or 
by any person in violation of any state, federal or provincial law as to age applicable 
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to such person or to his occupation, or by any person in any prearranged race or com- 
petitive speed test; 

(d) to any liability assumed by the insured under any contract or agreement; or to any 
accident which occurs after the transter during the policy period of the interest of the 
named insured in the automobile, without the written consent of the company; 

(e) to bodily injury to or death of any employee of the insured while engaged in the 
business of the insured, other than domestic employment, or in the operation, main- 
tenance or repair of the automobile. 


These exclusions are omitted from the statutory contract. 

If the insurer is obliged, by reason of the operation of the statutory provisions, 
to make a payment which it would not have been obligated to make under these 
terms of the standard policy, it is entitled to reimbursement therefor by the insured. 
Such a right is not, of course, always enforcible. 

Cancellation of the statutory coverage and of the optional coverages which may 
be written in connection with it may be effected, subject to the provisions of the law 
on appeals from cancellation,* by either insurer or named insured, 
upon written notice to the other stating the date, not less than fifteen days thereafter, 
when such cancellation shall be effective, provided, however, that if either the named in- 
sured or the company cancels and the named insured files with the Registrar of Motor 
Vehicles of Massachusetts a new certificate of insurance after the sending of the notice of 
cancellation by the company or after giving such notice to the company, and prior to the 
effective date thereof, this policy shall be terminated as of the date of filing of such cer- 
tificate. Notice of cancellation of coverage A [statutory] shall be in such form as the 
Department of Public Works of Massachusetts may prescribe and copy thereof shall be sent 
concurrently to the Registrar of Motor Vehicles of Massachusetts. Notice of cancellation 
sent to the named insured by the company by registered mail, postage prepaid, with a 
return receipt requested at his address as stated in this policy shall be sufficient notice. 


Cancellation of the standard contract may be effected by the insured at any time by 

written notice to the insurer and by the insurer at any time, not less than five days 

after mailing written notice to the insured. 
The Massachusetts contract (statutory and all other coverages) is also terminated 

under the following conditions: 

(1) Sale or transfer of the motor vehicle by the insured;1® 

(2) The surrender by the insured of his registration plates to the Registrar with a 
written statement that they are surrendered to cancel the registration and the 
contract; 

(3) Upon filing a certificate of insurance with another insurer covering the motor 
vehicle; 

(4) Ninety days after the death of the insured, if no legal representative of his estate 


has been appointed.'® 
(5) If the company ceases to be authorized to transact business in Massachusetts. 


* Infra, p. 551. * There is no provision for assignment. 
The statutory and standard contracts differ somewhat as to the effect of the insured’s death or 
bankruptcy. The former, which is the more liberal, provides as follows: “If, within the policy period, 
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Termination of the contract except by cancellation by the insurer, by expiration, 
or by the insurer ceasing to be authorized calls for adjustment of the earned premium 
on a short-rate basis,’” subject to the right of the insurer to retain specified minimum 
premiums. Provision is made for the return of unearned premium if the insured 
“has paid the premium on the policy to the company, or to its agent who issued the 
policy, or to the duly licensed insurance broker, if any, by whom the policy was 
negotiated.” 

If the insured has other valid and collectible insurance covering his statutory 
obligation with an insurer authorized to transact casualty insurance in Massachusetts, 
each insurer will be liable only in the proportion which the limits of its liability bear 
to the total applicable limits. Under the standard contract this same principle is 
applied to all valid and collectible insurance carried by the named insured. 

The statutory coverage does not apply to the injury to or death of any guest 
occupant of the motor vehicle. “Guest occupant” is defined as 


any person, other than an employee of the owner or registrant of a motor vehicle or of a 
person responsible for its operation with the owner’s or registrant’s express or implied 
consent, being in or upon, entering or leaving the same, except a passenger for hire in the 
case of a motor vehicle registered as a taxicab or otherwise for carrying passengers for hire. 


If optional coverages are desired they must be specifically included in the contract.1® 
If statutory and additional optional coverages are purchased the following provision 


is applicable: 


If bodily injury occurs with respect to which insurance is afforded under coverage A, 
the insurance thereunder shall first be applied and the limits of liability thereunder shall 
first be fully exhausted before any of the limits of liability applicable to coverage B shall 
apply. The limits of liability applicable to coverage A are included in the limits of liability 
applicable to coverage B, and are not in addition thereto. The limits of liability applicable 
to coverage B are applicable to coverage B in its entirety and are not applicable separately 


to the divisions thereof.1® 


In general, the provisions of the statutory contract which differ from the standard 
contract are designed to carry into effect the purposes of the Act. They result in a 


the named insured shall die, or because of his insolvency or bankruptcy he shall lose his right to possession 
of the motor vehicle, this policy, unless canceled, shall cover (1) the legal representative of the named 
insured’s estate as the named insured, and (2) in case of death, any person having proper temporary 
custody of the motor vehicle, as an insured, pending the appointment of such legal representative, but 
not for a period extending beyond ninety days after the death of the named insured.” 

The standard contract provides that if “the named insured shall die or be adjudged bankrupt or in- 
solvent within the policy period, this policy, unless canceled, shall, if written notice be given to the 
company within thirty days after the date of such death or adjudication, cover (1) the named insured’s 
legal representative as the named insured, and (2) . . . any person having proper temporary custody of 
the automobile, as an insured, until the appointment and qualification of such legal representative, but in 
no event for a period of more than thirty days after the date of such death or adjudication.” 

A special short-rate table is applicable to all bodily injury liability coverage written for a period of 


less than one year. 


* See supra, pp. 539 and 540. 
™* Coverage A is statutory coverage; coverage B is the combined optional coverages. 
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contract considerably more liberal to insured and claimant than is the standard 
contract. 
Premium Rates 


The Act requires the Commissioner of Insurance annually to 


fix and establish fair and reasonable classifications of risks and adequate, just, reasonable 
and non-discriminatory premium charges to be used and charged by companies in con- 
nection with the issue or execution of motor vehicle liability policies or bonds?° 


providing statutory coverage. He is also required to make rates for guest-occupant 
coverage on the ways of the state, though the parties to any policy or bond may 
mutually contract for the payment of a rate higher than that made by the Com- 
missioner. No variations from rates for statutory coverage is permitted. The Com- 
missioner must give due notice of the rates which he proposes to establish for each 
year and of a public hearing on them. A petition for review of the rates or classifica- 
tions may be made to the Supreme Judicial Court, which shall accord it a “speedy 
and summary hearing on the merits.” “The decision of the Court shall be final and 
conclusive on the parties.” 

Pursuant to these requirements and the Commissioner’s authority to require in- 
surers “to file with him such data, statistics, schedules or information as he may 
deem proper or necessary,”** he promulgates a statistical plan each year. This plan 
embodies the rules in accordance with which the insurance carriers file data on their 
experience under the Act. 

Previous to the effective date of the Act, the Massachusetts Automobile Rating 
and Accident Prevention Bureau was organized at the suggestion of the Com- 
missioner. The Bureau, whose membership includes all carriers writing automobile 
liability insurance under the Act, compiles statistics, develops actuarial methods, and 
suggests classifications and rates of premium to the Commissioner. His representative 
occupies an office adjacent to the quarters of the Bureau, is in continuous contact 
with its operations, and has access to all data. The recommendations to the Com- 
missioner, which are accompanied by the underlying data and an explanation of the 
methods employed in reaching them are in no way binding on him. The rates 
which he has established each year have been lower than those recommended; he has 
frequently set up different territorial groupings and at times has also established a 
different scheme of classification of motor vehicle risks. 

The rates are made up of two principal parts; provision for the payment of losses 
and loading for expenses and profit. For the year 1936, 64 per cent of the premium 
charge represents provision for losses, and 36 per cent loading for expenses and 
profit.2? This loading is the same as that used for 1935 rates when it was made up 
of the following factors: 


5 Mass. Ann. Laws (1933) c. 175, §113B. ™ Ibid. 
* An additional expense loading of 2.9 per cent is allowed for garages. 
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en III 3 isk cb ts Sareea ats ehsalneees 75 %o 
ESE ee ee ee ree 10.5% 
EE eT EE ee ee ee 1 oy 8 
I 0.5.65 os i sir vs von nbn emi ns chnoeedamaee 2.4% 
PUIeRNERNO GET TRUE DDEEVEMIO ok. ec c cee tee ee 12.0% 
ce CN ss on oc Sa Ue 2.5% 

I ie tetis rC  Be i ae ey oe ce eed uae etl Die alls 36.0% 


The principal point of difference between this loading allowance and that found in 
other states is in the item for acquisition which usually is 25 per cent. 

The fixing of rates has been a source of unending controversy. Stock insurance 
companies have regularly protested their inadequacy and have made formal com- 
plaint at the public hearings before the Commissioner; representatives of high-rated 
communities have complained of injustice and have argued for average rates to be 
applied to the state as a whole; representatives of motor-vehicles owners’ interests 
have demanded lower rates, often on the basis of the effect on their business; poli- 
ticians have entered appearances to protest high rates with little basis except their 
desire to cater to their constituents. At one point the Commissioner of Insurance, 
Wesley E. Monk, resigned rather than accede to the demand of the Governor that 
he establish rates lower than he thought correct. He stated in a letter to the Gover- 
nor that he considered it “neither right nor proper” to “attempt to solve a mathe- 
matical problem by the introduction of a factor of political expediency.” The 
political factor has influenced the making of rates at all times, but that occasion was 
the only one on which it was blatantly injected into the situation. It has probably 
resulted in a conscious or unconscious resolving of all doubts in favor of methods 
which would produce the lower of two possible rate levels. 

For the first two years of the Act, 1927 and 1928, there was little basis for the 
calculation of rates. With the accumulation of experience, it became possible more 
nearly to relate rates to actual conditions. The relative rate levels for 1926 and for 
each succeeding year for the state as a whole are indicated by the following figures: 


InpEx Numsers oF Rate LeEvet 1n MassacHuseEtts For Bopity Injury LiaBitity 
INSURANCE ON PrivaTE PassENGER Cars* 


ME csi insane re reer CMe Mi iss ccccvaias 1.316 
BG Fe asics sustale snsi5. 613% BOOO” | LOS ts.< saab ste Sais ers Mada EOS. fet sco 0.00163 1.356 
TORO piss aritern TOGO? (IQ 3aers Seishin! cree - J) Serres 1.515 
Ws cic damid is Cs FSi ces edie 1.309 


The level of rates established by the Commissioner for 1937 for statutory coverage 
is approximately 7 per cent below that of 1936. 

While rates have shown an increase of over 50 per cent since the inception of the 
Act, this increase is not necessarily attributable to the Act. During the period 1927 
to 1935 while rates were increasing 51.5 per cent in Massachusetts, they increased 27.6 


* Rates for coverages equivalent to usual coverage in other states, i.e., statutory coverage plus optional 
coverages. ‘ 
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per cent in the remainder of the country. But in individual states they increased by 
widely varying percentages: 1.6 in New York; 79.2 in California; 7.2 in Ohio; 71.7 
in Virginia; 21.6 in Pennsylvania; 34.4 in Connecticut, and 61.5 in New Jersey. 
Mere percentage figures mean little. They depend on the adequacy of rates in the 
year used as a base, on the action of state authorities, on considerations of business 
policy, as well as on the underlying experience of the carriers. Further there is no 
unassailable method of determining changes in level. These figures are informative 
but not highly significant. 

Rates for individual cities or towns have shown wide variations between 1926 
and 1937. They are shown in detail for selected localities in the following table: 


Bopity Inyury Liasitity INsuraNce Rates, MassacHusetTs, Private PassENGER Cars 
(IncLupinc Exrra-TERRITORIAL CovERAGE) 

























































































W Cars 
1926}1927|1928]1929|1930]1931)1932| 1933 | 1934 | 1935 | *1936 | *1937 
SOIDPE Ooch seca nae 41 | 31 | 31 | 49 | 67 | 67 | 90 | 83.50 | 80.50 | 76 | 78.15 | 70.00 
See 41 | 31 | 31 | 49 | 60 | 60 | 76 | 75.50 | 74.50 | 75 | 67.65 | 61.70 
ASS ree Se 41 | 31 | 31 | 49 | 51 | 56 | 64 | 62.50 | 65.50 65 67.65 | 61.70 
CAMUNIAGC. ..4255000s 41 | 31 | 31 | 49 | 46 | 46 | 49 | 48.50 | 49.50 | 51 | 54.10 | 50.70 
ASHNCON oo. os es oes os 41 | 31 | 31 | 33 | 34 | 35 | 37 | 37.50 | 38.50 | 40 | 44.45 | 42.60 
C= oS | ae 26 | 24 | 24 27 | 34] 35 | 37 | 37.50 | 38.50 | 40 | 44.45 | 42.60 
Lo 2 ee 26 | 24 | 24 | 27 | 26 | 28 | 40 | 39.50 | 39.50 | 39 | 44.45 | 42.60 
Springfield............. 26 | 24 | 24 | 23 | 24] 26} 29 | 30.50 | 31.50} 35 | 39.65 | 37.95 
co |) ee 19 | 18 | 18 | 16 | 18 | 19 | 19 | 20.50 | 21.50 | 23 | 27.50} 25.80 
“Remainder of State”...| 14 | 18 | 18 | 16 | 18 | 19 | 14 | 20.50 | 21.50 | 23 | 27.50 | 25.80 

X Cars 
SSPINPA 6 6 okcskacdanewn 50 | 39 | 39 | 49 | 70 | 71 | 96 | 88.50 | 80.50 | 76 | 78.15 | 70.00 
ee eee 50 | 39 | 39 | 49 | 63 | 64 | 81 | 80.50 | 74.50 | 75 | 67.65 | 61.70 
Oe 50 | 39 | 39 | 49 | 56 | 61 | 69 | 66.50 | 65.50 | 65 | 67.65 | 61.70 
Camprndie; .....006s04 50 | 39 | 39 | 49 | 47 | 48 | 53 | 48.50 | 49.50 | 51 | 54.10 | 50.70 
(EL eR a oe. 50 | 39 | 39 | 33 | 36 | 41 | 40 | 37.50 | 38.50 | 40 | 44.45 | 42.60 
ip Ct 31 | 29 | 29 | 32 | 36 | 41 | 40 | 37.50 | 38.50 | 40 | 44.45 | 42.60 
Loy | eer 31 | 29 | 29 | 32 | 31 | 34 | 44 | 39.50 | 39.50 | 39 | 44.45 | 42.60 
Springfield............. 31 | 29 | 29 | 25 | 29 | 32 | 32 | 30.50 | 31.50 | 35 | 39.65 | 37.95 
Jl.) Ese 23 122 | 22 1 25:1 23 | 27 | 25 | 22.50 | 21.50'| 23 | 27.50] 25.80 
“Remainder of State”’...] 18 | 22 | 22 | 23 | 23 | 27 | 25 | 22.50 | 21.50 | 23 | 27.50 | 25.80 

Y Cars 
CS eee eee 61 | 47 | 47 | 64} 83 | 85 |119 93 87 82 | 82.80 | 76.30 
2). eee 61 | 47 | 47 | 64 | 75 | 77 1101 85 80 80 | 71.75 | 67.30 
Se 61 | 47 | 47 | 64 | 62 | 71 | 72 70 71 70 | 71.75 | 67.30 
GAMONIABE, 5.065.050 61 | 47 | 47 | 64 | 59 | 61 | 66 62 54 58 | 57.50 | 55.35 
oC ae 61 | 47 | 47 | 40 |.44 | 49 | 50] 49 47 46 | 47.35 | 46.65 
PS | 37 | 36 | 36 | 39 | 44] 49} 50] 49 47 46 | 47.35 | 46.65 
lo eee 37 | 36 | 36 | 39 | 38 | 41 | 54 50 49 45 | 47.35 | 46.65 
Springfield............. 37 | 36 | 36 | 37 | 38 | 39 | 40 | 40 38 40 | 42.30 | 41.55 
Pittsfield. ..... edo a 28 1 27 | 27 1°30) 29 | 32} 32 31 29 28 | 30.85 | 30.45 
“Remainder of State”...| 22 | 27 | 27 | 30 | 29 | 32} 32] 31 29 28 | 30.85 | 30.45 









































*Including complete guest coverage and supplementary coverage. 
guest coverage on the ways of Massachusetts as established by the Commissioner of Insurance, September 21, 19. 


1937 rates are based on the rates for statutory and 
36, and on 


rates for extraterritorial guest occupant and supplementary coverage as determined by the Bureau, August 13, 1936. A group 
of 42 stock companies has filed a petition in the Supreme Judicial Court for review of the statutory rates. 
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Since the Act has resulted in insurance being placed on all cars registered in the 
state and since the experience of all carriers is compiled by the Bureau, it is possible 
to determine the probable losses for relatively small territories. Many of the changes 
in the rates for individual areas are due to the indications of a greater volume of data 
than would have been available if insurance had been voluntary, and if rates had 
been based on the experience of one class of carriers. While it would be incorrect 
to attribute changes in the level of rates for the state as a whole solely to the opera- 
tions of the Act, it would be doubly so to hold the Act responsible for changes in 
rates for any territory, unless the connection could be established by other evidence 
than that of the change itself during the period for which the Act has been in force. 
Much has come to light which before was hidden. Rates in particular communities 
in Massachusetts are often compared with those in communities of the same size 
in other states for the purpose of determining the effect of the Act. Rates are a 
product of so many causes that it is incorrect to attribute differences to one factor 
without additional convincing evidence. 

The insurance experience rather than the rates of premium charged is a far better 
indication of the results of conditions affecting automobile liability insurance, both 
in Massachusetts and elsewhere. Even this experience must be subject to qualifi- 
cations, and it should be remembered that it is the outgrowth of a complex of influ- 
ences in each state, some operating generally throughout the country, many peculiar 
to the state. Much fallacious reasoning of the post-hoc variety has been offered in 
explanation of changes in loss costs. 

The following table indicates the relative increases in average loss cost experienced 
in Massachusetts and elsewhere:?* 


PrivaTE PassENGER Cars 
Percentage Increases in Average Loss Cost 


1927-1934 (inclusive) 


1. Massachusetts Statutory Coverage (Stock and Mutual)........................ 31 
2. Massachusetts Extra-Territorial (Stock and Mutual).......................... 71 
ee OT See ee eee ae eee eee Pee See Skee 34 
I rss wos wes hess. HES ci 29 
5. Stock companies (country-wide, except Massachusetts) ......................-. 29 
1930-1934 (inclusive) 
1. Massachusetts Statutory Coverage (Stock and Mutual) ....................... II 
2. Massachusetts Extra-Territorial (Stock and Mutual) ...................0.00005 39 
I I ke as he dah 08s kw tees cease nr Key hs ces RRRRE YT 13 
i SS I I aioe os scenes cdeevensceevesecuesips II 


* California, Connecticut, Illinois, Missouri, New Jersey, New York, Ohio, Pennsylvania, Virginia, and 
Wisconsin. 

** Stock and Mutual Companies in New Hampshire, New York, North Carolina, and Virginia; Stock 
Companies only in California, Connecticut, Illinois, Missouri, New Jersey, Ohio, Pennsylvania and 
Wisconsin. 

* The stock company experience is based on the latest available data. The Massachusetts experience 
is that reported in 1935, since its development is more nearly equivalent to that of the figures for other 
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1927-1935 (inclusive) 
1. Massachusetts Statutory Coverage (Stock and Mutual) ....................... 24 
2. Massachusetts Extra-Territorial (Stock and Mutual) .......................4.. 52 
ge la tie Re gata a ee nn 


From these figures it appears that the loss cost of statutory coverage has increased 
in approximately the same ratio as that of full coverage in other states, while the 
loss cost of extra-territorial coverage** has increased much more rapidly. But even 
if the increase in cost of full coverage in Massachusetts is compared with that in the 
cost of full coverage elsewhere the difference is not sufficient to show clearly the 
responsibility of the Act. 

If one turns to the experience on claims, however, there is a marked difference 
between Massachusetts and other states. Reliable figures are available through 1933 
for the experience of stock companies country-wide and in the 10 states noted above. 
Using the Massachusetts figures as reported in 1935 the comparative results are as 


follows: 
PrivaTE PassENGER Cars 


Percentage Changes in Claim Cost and Frequency 
1927-1933 (inclusive) 


Country-wide 


except Mass.* Ten States* Mass. Statutory** 
Average Cost per Claim .................. + 8.7 + 9.9 — 13.9 
I hood 5 so kis oa ko sda eee ss + 12.5 + 8.9 + 38.9 


* Stock company figures. 

** Stock and mutual. 

It appears probable that the Act is responsible for the very great increase in claim 
frequency as compared with other states. Because of the decrease in the average 
claim, however, the effect on average cost per car has not been so great as might 
have been expected. It should be noted that before the taking effect of the Act claim 
frequency was higher and average claim cost lower in Massachusetts than elsewhere. 
From 1933 to 1935 (inclusive) statutory claim frequently decreased 4 per cent, and 
average claim cost increased 8 per cent. In 1934 the claim frequency under the 
Massachusetts statutory and extra-territorial coverages combined was approximately 
double that experienced by stock companies elsewhere. 

Whether the large number of claims is due primarily to fraud, to the general 
knowledge that all Massachusetts cars are insured, or to other influences, the writer 
is unable to state. Fraud has been present, but whether it has been on a more 
extensive scale in proportion to the insurance available than in other states is 


states than would be the experience as reported in 1936. No combined stock and mutual figures for terri- 
tories outside Massachusetts are available for years previous to 1930. The following qualifications should 
be noted: (1) Massachusetts average costs do not include allocated loss expense, others do; (2) the dis- 
tribution of cars by types (i.e. by rate groups) varies from year to year; (3) the distribution of cars varies 
between territories; (4) in Massachusetts the policy year is the calendar year; elsewhere experience on 
policies written in a given year is credited to that year. 

™ Coverage elsewhere than on the ways of Massachusetts. 
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problematical. Both the public and attorneys and doctors are well aware of the 
existence of the insurance, and that fact has probably led to many claims which 
would not otherwise have been made. Frequent complaint is also heard that much 
damage to property by automobiles is paid for through the invention or exaggeration 
of bodily injury claims where there is no property damage liability insurance.?® 


Apgquacy oF Rates 

Since the Act took effect the premium rates fixed by the Commissioner of In- 
surance have been inadequate to meet the losses and expenses of the stock companies 
whose disbursements they were supposed to cover with a margin of 2.5 per cent for 
profit. The total provision for losses has been inadequate to cover the losses of stock 
companies and mutual companies combined. Mutuals have, largely through eco- 
nomies in expenses, paid dividends to their policyholders, which, the law requires, 
shall be based on the segregated experience under the Act. The mutual writing the 
largest volume of statutory premiums has regularly paid 20 per cent. The dividends 
of others have varied from o to 35 per cent. The latter figure was paid by a small 
company in a special situation and is in no way indicative of participating possibilities 
in general. 

The following table indicates the relationship of losses under the Act and of the 
provision for losses from 1927 to 1935 inclusive: 


Excess or Losses Over Provision in Rates—Statutory CoveraGE 
(All Classes of Motor Vehicles) 


Incurred Provision for Percentage 
Year Losses losses in rates Excess Excess 
Ss ven gex’ $ 11,947,556 $ 9,938,048 $ 2,009,508 20 
RQAO Ks ereineeioo cs 13,026,164 9,885,803 3,140,361 32 
MN Kawtsa vce ess 14,608,307 12,574,120 2,034,187 16 
Pr Reha siees 16,758,287 13,786,158 2,972,129 22 
ash keeeinees 16,192,974 14,582,162 1,610,812 II 
2S Aa ae eS 14,914,847 15,361,225 446,378* 3° 
FOSR Uf cottons 15,470,500 14,483,539 986,961 7 
ROSA cigs si srelsicarete 17,862,124 15,024,593 2,837,531 19 
Ms save Sean 16,669,293 15,584,268 1,085,025 7 
Ws sastas nes $137,450,052 $121,219,916 $16,230,136 13 


* Provision for losses exceeded losses. 
During the nine years for which data are available losses for all carriers have 
exceeded the provision made for them in the established rates by $16,230,136 or 13 


per cent. 
Allowance for expenses and profit in the rates is intended to be sufficient for the 


needs of stock companies. Actual expenses have exceeded the allowance in all years, 
as is indicated in the following table. 


* The problem of court congestion is discussed elsewhere in this volume. See Carpenter, Compulsory 
Motor Vehicle Insurance and Court Congestion in Massachusetts, infra, p. 554. 
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Expense Ratios 
(All Classes of Motor Vehicles) 








Loadings 
Allowed by 
Commissioner INCURRED EXPENSES 

(including Stock Mutual Stock Companies 
Year 2.5% for profit)* Companies Companies Total Excess Percentage 
rer 40.2 42.65 39.65 41.65 6.1 
1° DSSS naire 40.2 42.04 35-4 39.89 4.6 
7 640 o s eas 34.5 38.87 36.08 38.16 12.7 
eres 35-5 39.02 32.02 - 37.20 9.9 
EE Pee ee 35-5 37-91 34.32 37.09 6.8 
ORR castes: coe 35-5 36.54 29.21 34.62 2.9 
RORS i6.cs seas veh 36. 37.18 27-49 34.42 33 
err eee 36. 36.89 26.48 33-65 2.5 
MOBS ore hc en 36. 36.73 26.37 33-44 2.0 


* 2.9% extra expense loading allowed for garages in some, if not in all, years. 


For the five-year period, 1931 to 1935, the excess of losses and actual expenses of 
all companies over premiums was $5,107,858. If all of the companies had incurred 
expenses at the actual ratio experienced by the stock companies the excess would have 
been $7,954,846. To provide sufficient funds for actual losses, expenses at the stock- 
company ratio, and 2.5 per cent profit would have required $10,905,888 in additional 
premiums or an increase of slightly over 9 per cent of the premiums actually earned. 

It is clear that the rates have not been adequate, as required by the Act, and that 
the stock companies have transacted this business at a loss.*® 

In establishing rates for 1937 the Commissioner of Insurance set a level for 
statutory coverage approximately 10 per cent below that recommended by the com- 
panies, and approximately 7 per cent below the 1936 level. He based his rates on the 
average experience for the five-year period 1931 to 1935, reducing the incurred losses 
reported by the companies to allow for what he considered to be unduly high reserves 
for outstanding losses. The stock companies claim that the rates will again be 
inadequate for 1937, even though the 1935 experience shows a lower average loss 
cost per car than was experienced in 1934. The actuary of the mutual writing the 
largest volume of Massachusetts business testified before the Commissioner that, 
under the proposed (and later established) 1937 rates, his company estimated that its 
dividend would be 10 per cent instead of the 20 per cent previously paid. The level 
of rates recommended by the companies for 1937 was based on the experience of 
1934 and 1935 and a loading of 37.21 per cent. It is their contention that their reserves 
are not over-estimated, as evidence of which they point to previous underestimates by 


the Commissioner’s office. 


It is frequently asserted or implied that the operation of the Act has led to the insolvency or with- 
drawal from the state of various companies. Several mutuals were organized during the early years of the 
Act, and quite promptly were placed in receivership, largely because of mismanagement. Otherwise a 
study of the volume of premiums written fails either to show any unusual change of policy, or any cases 
of insolvency, which could be attributed to the Act. 
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Merit Ratinc 

It has frequently been urged that some plan of merit rating should be adopted 
as a reward to careful drivers or as a penalty on careless drivers. In response to a 
resolution of the legislature the Commissioner of Insurance submitted a special re- 
port?’ on that subject. He expressed the opinion that 
the adoption of either the merit or the demerit rating plan in any form would serve only 
to increase the costs payable by motor vehicle owners for or in connection with their com- 
pulsory liability insurance, and further to complicate the operation of that law for nearly a 
million persons affected by it. 

This increased cost and complication might possibly be justified . . . if there were any 
reasonable grounds upon which to base an expectation that such a plan would ultimately 
effect a decrease in the amount of the compensable claims and a consequent reduction in 
the premium charges by stimulating the careful operation of motor vehicles. That there 
are no such grounds seems evident. This seems to be attested by the fact that neither the 
merit nor the demerit rating plan has in other States been sufficiently, if at all, effective to 
control motor vehicle accidents so that the compensable losses were decreased. The adop- 
tion of either plan would in the light of the experience now available be an experiment that 
would prove not only expensive but highly unsatisfactory. 


Boarp oF APPEAL 

If an insurer refuses to issue, or give notice of cancellation of statutory coverage, 
the insured may complain to the Board of Appeal, which is made up of the Com- 
missioner of Insurance or his representative, the Registrar of Motor Vehicles or his 
representative, and an Assistant Attorney-General. In the case of cancellation such 
a complaint operates to continue the statutory coverage pending the results of the 
complaint, but not beyond its expiration date. 

“The complaint may allege that a cancellation is invalid, or improper and unreasonable 
or both, or that a refusal . . . is improper and unreasonable. The board shall after due 
hearing forthwith make a finding in respect to the issue or issues raised by the com- 
plainant, and it may also, in any case, make a finding as to whether or not the complainant 
is a proper and suitable person to whom to issue such a policy. . . . The board shall in all 
cases enter . . . an appropriate order.” Appeal from findings and orders of the Board lies 
to the Superior Court or any of its justices. The decision of the Court or justice shall be 


final.?8 


The results of complaints to the Board appear in the following table:?° 





CANCELLATIONS 
1930 1931 1932 1933 1934 1935 Totals Per Cent 
Eo 127 357 887 1,433 2,148 1,857 6809 37 
CEE va cesnenniss 305 663 1,442 2,398 2,795 2,553 10,156 54 
 eerrrerrrre 34 58 163 273 92 242 862 5 
| ree o 109 5 27 72 588 801 4 
, gee 466 1,187 2,497 4,131 5,107 5,240 18,628 100 


™ Special Report of the Commissioner of Insurance Relative to Reduced Insurance Premiums for Careful 
Drivers of Motor Vehicles, Mass. House No. 1000, December 15, 1934. 

5 Mass. ANN. Laws (1933) ¢. 175, §113D. 

» Figures for the years prior to 1930 are incomplete. 
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REFUSALS 
ee 4 51 154 287 235 544 1,275 34 
Not Sustained ......... 6 78 77 128 87 197 573. «15 
ES Sieh shaken 2 126 177 297 340 986 =. 1,928 S51 
ore o o 3 Cy) 4 I 8 0 
MEE 20058433 12 255 411 712 666 1,728 3,784 100 


Owing to the method of classification used by the Board, it is rather difficult to 
draw accurate conclusions from these statistics. For example, 7,491 of the cancellation 
cases recorded as “annulled,” or 40 per cent of the total of such cases, were listed as 
“reinstated by carrier.” While there is no record of the motivation behind reinstate- 
ment, it was probably usually due to the carrier anticipating annulment of the cancel- 
lation. 1,290°° of the refusal cases recorded as “dismissed,” or 34 per cent of the 
total refusal cases, were listed under “Carrier agrees to issue.” Possibly in most of 
these cases the carrier foresaw defeat. It appears that over the six years carriers con- 
tinued or issued policies in approximately one-half of the cases brought before the 
Board. In approximately one-third of the cases the Board sustained the action of 
the carrier. The remaining cases were disposed of in various ways. In only 52 cases 
did the Board find the complainant was “not a proper risk.”31 

The carriers maintain that they issue or continue many policies which would not 
be on their books if they felt free to underwrite as they chose. There is no means 
of determining to what extent this is true, and it must be remembered that many 
undesirable risks are carried in other states for reasons of business policy. It would 
be instructive to have figures on the experience of carriers with the risks which they 
are forced to take, but none are available. 

Apparently the Board has established no principles on the basis of which findings 
will be made. Each case is considered on its merits as they appear at the time. From 
conversations with representatives of the carriers it appears that they are most likely 
to be sustained in cases involving illegally registered cars, recent criminal records of 
serious driving offenses, or serious defects in equipment. 


Tue Acr anp AccIDENTS 


It has frequently been contended that the Act has increased accidents in Mas- 
sachusetts. The argument in support of this contention rests in many cases on the 
sincere conviction that persons who are required to carry insurance are made more 
careless than they would be without insurance. It is the equally sincere conviction 
of many (including the writer) that insurance has no appreciable effect on the safety 
with which these insureds drive. 

The increase in fatalities due to motor vehicle accidents in the state has frequently 
been cited as evidence of the effect of the Act. But this increase is only part of a 


® 84 for 1931 estimated. 
* No figures are available to show the results of appeals to the Superior Court. The general impression 


is that such appeals usually uphold the findings of the Board. 
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general increase in motor vehicle fatalities throughout the country. Comparisons 
with other localities show that the Massachusetts record is better than some, poorer 
than others, and better than the country as a whole. On a gasoline consumption 
basis, the motor vehicle fatality rate of 1935 compared with that of 1930 decreased 9 
per cent in Massachusetts and increased 2.2 per cent in the country as a whole. Rhode 
Island showed a decrease in the same period of 30.9 per cent, while Nevada showed 
an increase of 52.1 per cent.?* Other data show the following percentage change in 
motor vehicle fatality rates for the period 1926 to 1935:°* Massachusetts, —32; Maine, 
-++5; New Hampshire, —10; Vermont, —1; Rhode Island, —60; Connecticut, —26; 
five New England states other than Massachusetts, —25. During the same period 
New York, New Jersey and Pennsylvania combined showed a reduction of 28 per 
cent. 

These and other figures do not indicate that fatal accidents have been either 
increased or decreased by the operation of the Act. 


CoNncLUSION 


Is the Act a success? It is impossible to answer this question in terms of any 
criteria which would be generally acceptable. Unquestionably many just claims 
for damages have been paid which would not otherwise have been met, at least to 
the same extent.** The Act has largely accomplished its purpose of making motorists 
in Massachusetts financially responsible. That it does not reach 100 per cent of the- 
motorists nor cover all injuries makes it no less successful within its scope. It is 
neither a safety nor a compensation measure. It should be judged on its worth as a 
financial responsibility law. 

The Act has given rise to political difficulties, it has involved insurance companies 
in underwriting losses, and it may have led to fraud. It is not possible to weigh 
these two sides of the case, one against the other, with scientific exactness. One’s 
opinion must be based on impressions and ideals. 


82 Nat. SaFETy CounciL, AcciDENT Facts (1936 ed.) 67. Other figures are given on pages 44, 45, 


and 68-77. 
Furnished by Mr. Merwyn A. Kraft. Based on gasoline consumption. 
%4See REPORT BY THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS TO THE 


Cotumsia University Councit For RESEARCH IN THE SoctaL ScIENCES (1932) 75. 








COMPULSORY MOTOR VEHICLE INSURANCE AND 
COURT CONGESTION IN MASSACHUSETTS 


Dunsar F, Carpenter* 


There took effect in the Commonwealth of Massachusetts on January 1, 1927, 
“An Act requiring owners of certain motor vehicles and trailers to furnish security 
for their civil liability on account of personal injuries caused by their motor vehicles 
and trailers.”1_ This act, commonly known and hereinafter referred to as “the com- 
pulsory motor vehicle insurance act,” provides that no motor vehicle or trailer 
privately owned shall be registered in the Commonwealth unless the application for 
registration is accompanied by a certificate from an insurance company authorized to 
transact casualty business in the Commonwealth stating that it has issued to the 
applicant a policy to the amount of at least $5,000 on account of injury to or death 
of any one person, and of at least $10,000 on account of any one accident resulting in 
injury to or death of more than one person, arising out of the unlawful or negligent 
operation of a motor car upon the ways of the Commonwealth.? The insurance 
policy actually covers the particular car insured, as it covers not merely the owner 
but also “any person responsible for the operation of the insured’s motor vehicle with 
his express or implied consent. . . .” 

Broadly speaking, therefore, any person injured, and the estate of any person 
killed, upon the public ways of the Commonwealth by the unlawful or negligent 
operation of a privately owned Massachusetts car are assured of the payment of any 
judgment that may be recovered up to $5,000.* If a judgment exceeds the $5,000 or 

* A.B., 1900, LL.B., 1903, Harvard University. Member of Massachusetts Bar, practising in Boston. 
Editor of Bar Bulletin published by the Bar Association of the City of Boston. 

1 Mass. Acts 1925, c. 346, Mass. Gen. Laws (Tercent. ed. 1932) c. 90, especially §§1A, 34A-34J. 


* There are alternative provisions, allowing an applicant for registration to give a surety bond or to 
deposit with a state department $5,000 in cash, bonds or stock, in lieu of insurance, but these alternatives 
are seldom, if ever, used. 

Motor vehicles owned by the Commonwealth or any political division are excepted, id. c. 90, §1A, as 
are also those owned by common carriers of passengers (railroads and street railways). The latter, how- 
ever, are required to deposit with the state treasurer a surety bond to cover payment of final judgments 
for injury to person or property, or for death, arising out of any negligent or unlawful act in the use or 
operation of their motor vehicles. Id. c. 159A, §6. Hence for all practical purposes railroads and street 
railways operating motor vehicles may be considered as “insured.” 

*Id.c. 90, §34A. In order to recover on the insurance policy, the action must be brought against the 
insured, whether or not he was operating the car at the time of the accident, within one year after the 
accident. 

“The exceptions are (1) where the car is being operated without the consent of the owner, e.g., 
stolen; (2) where the insurance policy has been cancelled, e¢.g., for non-payment of the premium, and the 
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$10,000 limit, the plaintiff can recover the excess from the insurer up to the amount 
of insurance above the statutory minimum which the insured may be carrying,® or 
from the defendant, provided the latter has property which can be reached on 
execution. 

The act prescribes that the premiums for coverage shall be fixed by the State 
Commissioner of Insurance. For this purpose the insurers conduct a bureau under 
the supervision of the State Insurance Department which collects, classifies, tabulates 
and analyzes the combined experience data of the insurers, submitting annually these 
data with recommendations for rates for the ensuing year to the Insurance Commis- 
sioner who has the sole duty of fixing fair and reasonable classifications of risks 
and adequate, just and non-discriminatory premiums. 

It has seemed necessary to give in broad outlines a summary description of the 
compulsory motor vehicle insurance act® before proceeding to discuss the narrow 
issues to which this article is confined, to wit: the effect of the act upon the courts, 
and the measures taken to increase the capacity of the judicial system. 


THE ORGANIZATION OF THE MassacHusEtts JupiciAL SysTEM 


The Supreme Judicial Court for the Commonwealth. The Supreme Judicial 
Court, consisting of a chief justice and six associate justices, is the appellate court, 
and as it manages to keep pretty well abreast of its work, although always under 
substantial pressure, it need not further concern us. 

The Superior Court. The Superior Court, consisting of a chief justice and thirty- 
one associate justices, covers the state, holding sittings in every county, at times 
fixed by the chief justice, to which sittings the associate justices are assigned by the 
chief justice. The Superior Court tries all jury cases, both civil and criminal, and has 
general jurisdiction in equity. 

The District Courts. There are seventy-two district courts scattered throughout 
the Commonwealth, exclusive of the Municipal Court of the City of Boston. The 
latter, although properly a part of the district court system, and hereinafter included 
when reference is made to district courts unless otherwise indicated, is in fact an 
integrated court with a chief justice and eight associate justices. The other district 
courts are separate and distinct from each other. Each of these courts has a presiding 
justice who is paid a fixed salary dependent upon the population in his district, and 
one or more special justices who serve only when called upon by the presiding justice 
or in case of his disability. There are no juries in district courts. 


registration plates have not been surrendered to the Registrar of Motor Vehicles as required by statute; 
and (3) where an insurer has become insolvent. 

5It is common for owners who are financially responsible to insure for $10,000/$20,000, and even 
greater amounts. 

® While it is not in any sense the purpose of this article either to oppose or defend the Massachusetts 
act, it is pertinent to the purposes for which it is written to remark that, although bills for the repeal of 
the act are submitted annually to the legislature, the compulsory insuring of motor cars appears to have 
become the settled policy of the Commonwealth. 
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The district courts were originally police courts with extremely limited civil and 
criminal jurisdiction. Though their criminal jurisdiction is still somewhat limited, 
they now have unlimited civil jurisdiction of law cases, but none in equity. For a 
number of years prior to 1929, the civil jurisdiction of these courts was limited to 
cases involving less than $3,000 (that of the Boston municipal court to $5,000), but 
in 1929 the legislature removed the jurisdictional limits of all the district courts by 
giving them and the Boston municipal court original jurisdiction concurrent with 
the superior court of all actions of contract, tort and replevin, and of actions in 
summary process, regardless of the amount involved. 

For present purposes,’ we have two systems of courts, both having concurrent 
original jurisdiction of law actions. The superior court, with thirty-two judges, 
sitting throughout the state, is the sole jury court. The other court consists of 
seventy-two independent district court judges, nine Boston municipal court judges 
and more than one hundred and fifty special judges, each district court having one 
or more such special judges, and the Boston municipal court, six. 

It is well to keep in mind the disparity in man-power, or better perhaps judge- 
power, between the two courts—the superior court with its thirty-two justices, and 
the district courts with somewhat more than two hundred and thirty justices—for 
presumably two hundred and thirty judges, sitting without juries, can try very 
many more cases than thirty-two judges, especially when the latter sit frequently 
with juries. An offset to the foregoing presumption is that, owing to historical 
reasons, many of the district courts are in small towns and handle few, if any, civil 


cases. 
Errect of Computsory Moror VzHIctE INsurANCE ON LITIGATION 
Crvit Cases ENTERED IN SUPERIOR CouRT 

New Cases Entered 
Year Ending Law Equity 
ES oy. FOSS RS en Vues Rs ak eww RS 10,868 1,599 
EO eee eee on gene pee tee ae ee eae 15,638 2,208 
EG 68 ge Sabo nied Shin GARR ed hha AE aS 23,090 3,009 
EER en re er See er 23,223 3,316 
AE er eer rere eT eee eee 24,513 3,655 
E55 54 5 9554 6 555-5 3.04 FES BENE 32,633 3,392 
a er eee ar 33,335 3,502 
ER ee re eR eee ree er eee eee Te 35,190 3,642 
ER aes winds hsuwil sha esa Nea Na dave i -aRe aan 36,190 3,604 
HN eis via Cues ay CORA ke ew 34,464 3,411 
I 60.05.45 0k? Sd nas os xd SAS Naso os eS 28,587 3,536 
EE eee eee rere Sa eerie pestc 25,446 3,251 
EN Re De One ee Pe ee ee 22,075 2,881 


It will be observed from the foregoing table that from 1910 up to June 30, 1927 
the increase in law entries, although more than doubling, conformed fairly closely 
to the increase in equity entries. The compulsory motor vehicle insurance act took 


* Other courts such as the land courts and the probate courts have no relation to this subject. 
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effect on January 1, 1927. Its results clearly appear in the number of entries for the 
court year beginning July 1, 1927 and ending June 30, 1928, which show an increase 
of over 9,000 entries above those for the year ending June 30, 1926, the last full court 
year prior to the effective date of the act. While it cannot be positively asserted that 
the increase in entries was composed solely of motor tort cases, there being no 
separate statistics on that point, nevertheless, it seems obvious that such was the 
fact. The Massachusetts Judicial Council stated in its 1929 report® that for the five 
months’ period from October 1, 1927 to March 1, 1928 there were 4,201 more law 
cases entered in the superior court than in the same period October 1926 to March 
1927, and that of this increase 97.4 per cent were motor vehicle cases. 

It is hardly necessary to draw attention to the sharp decline in law entries be- 
ginning after June 30, 1931, the entries for the year ending June 30, 1935 being 14,000 
less than for the peak year, 1931, and approximately on a level with the entries for 
1925. A possible explanation therefor is the depression, although while law entries 
decreased 39 per cent from 1931 to 1935 equity entries decreased only 20 per cent. 
Another possible contributing cause may lie in the investigation directed by the 
Supreme Judicial Court into unprofessional practices by lawyers in accident cases 
which may have discouraged the bringing of some “nuisance” cases. 

The ability of a court to clear its docket depends, in large degree, upon its trial 
capacity. The number of justices of the superior court has remained constant since 
1925. The court tries approximately 3,200 civil law cases a year, of which, roughly, 
2,500 are jury cases and 700 are jury waived. The trial of civil law cases is only one 
phase of its work. It necessarily devotes much time to its equity and criminal 
calendars. 


Measures ApopTeD TO RELIEVE CoNGESTION IN THE SUPERIOR CourT 


The effect of the greatly increased number of law entries occurring after 1927 
upon the docket of the superior court has, of course, lengthened the time between 
entry and trial of jury cases. While in some of the sittings a jury case may be reached 
eighteen months after filing, in the larger sittings, and especially in Suffolk County 
in which the city of Boston is located and which receives nearly one half of the 
entries of civil cases in the Commonwealth, it takes between three and four years to 
have jury trial. 

The delay in reaching trial has naturally caused much public discussion, and 
various efforts have been made to better the situation. Bills to require the payment 
of a jury fee,as small as ten dollars have failed of enactment. Several steps recently 
taken, one by the legislature and the others by the superior court, seem to be helpful. 


1. Act Requiring All Motor Tort Cases to be Entered in District Courts 


In 1934, the legislature passed an act® giving district courts exclusive original 
jurisdiction of actions of tort arising out of the operation of motor vehicles. The 


® Mass. Jup. Councit, FirrH Report, 1929, p. 7. 
° Mass. Acts 1934, c. 387, commonly known as the Fielding Act. 
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Constitution of Massachusetts gives parties a right to trial by jury. The voluntary 
entry of a case in a district court is an election to waive trial by jury. This act would 
undoubtedly be unconstitutional if it sought to compel a plaintiff to abandon his 
right to trial by jury. It therefore provides that after a plaintiff has entered his 
motor tort case in a district court he may, not less than two days nor more than four 
days after such entry, remove to the superior court. The defendant necessarily has 
always had the right to remove any case entered in a district court if he acts 
promptly. The effect of the act therefore is simply to require a motor tort case to 
be entered in a district court, leaving either party to the case full liberty to remove 
to the superior court. 


Moror Torr Entries AND Removats IN Districr Courts AND Boston MunicipaL Court 
October 1, 1934 to October 1, 1935 














Motor Tort Removals 
Entries By Plaintiff By Defendant Total 
ee rere 27,800 3,432 4,277 7,761* 

Boston Municipal Court, 

es I yu et Has 7,303 1,582 396 1,978 
Boston Municipal Court, 

July 1-Oct. 1 (Estimated)....... 6,382 1,378 345 1,723 

Ee ici aiois Suis eye's 41,485 6,392 5,018 11,462 


* 52 cases were removed by both parties. 


It will be observed that 30,023 of the 41,485 motor tort cases entered remained in 
the district courts and the Boston municipal court, and that 11,462 cases, constituting 
27 per cent of the motor tort entries, were removed to the superior court. While the 
percentage of removals was practically the same for the district courts and the Boston 
municipal court, defendants removed 845 more cases from the district courts than 
did plaintiffs, whereas defendants were responsible for only 741 out of the 3,701 
removals from the Boston municipal court. 

That the act under discussion has resulted in relieving the superior court to some 
extent seems a reasonable guess, but as no statistics are available showing how many 
motor tort cases were entered in the superior court in any year prior to October 1, 
1934, the date the act took effect, one can not be positive. 


2. References to Auditors 

Under the statutes of Massachusetts,!° the superior court may appoint one or 
more auditors to hear the parties and report to the court, the auditor’s findings of 
fact being “prima facie evidence upon such matters only as are embraced in the 
order.” After an auditor has made his report, either party may have a court trial, 
either with or without a jury, as one or the other may elect. At such trial, the 
auditor’s report is read, but the parties may, after such reading, try the case de novo. 

In 1935, the justices of the superior court put into effect a plan for reference of 
motor tort cases to auditors. The plan provided that the several county bar asso- 


Mass. Gen. Laws (Tercent. ed. 1932) c. 221, §56. 
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ciations should submit a list of auditors from which the justice assigned to each 
county should select, subject to the right of the justice to add additional names. An 
important feature in the plan is the requirement that appointments as auditor shall 
be confined to lawyers who do not have motor tort cases and who will agree to 
refrain from taking such cases during their period of service as auditors. 

During the period January 7, 1935 to January 4, 1936, 3,807 motions for references 
to auditors were allowed; 420 cases were settled before the reference to the auditor 
was actually made; 501 were settled after the rule issued, before report; and 1,089 
were settled after report. 2,134 cases were finally disposed of after the motion for 
reference was allowed at a cost averaging only $32 a case.1 Auditors are paid $5 an 
hour for the actual time spent in hearings and in preparing their reports.1® A less 
favorable feature is the insistence by one party or the other on jury trial in 1,207 of 
the cases reported by auditors. There are indications, happily, that references of 
motor tort cases are meeting with growing favor on the part of the bar. It should, 
perhaps, be remarked that there was a feeling somewhat prevalent that the insurers, 
who are the real defendants as they pay the bill, would generally remove cases from 
the district courts and demand jury trial in the auditor cases. The statistics, how- 
ever, clearly indicate that plaintiffs remove more cases than do the defendants, and 
demand jury trials after report by the auditor more frequently than do the de- 
fendants. 

A member of the Massachusetts bar has kindly given the writer the following 
interesting account illustrating the benefits which may be derived from trial by 
auditor: 


18 A more detailed analysis of cases referred to auditors for one county (Essex) from January 11, 
1935 through June 30, 1936, as follows: 


CRIS eT OTIC RMN ENN ooo os aia. C!ale ood. 0.6.3) sis noiean bc potas teinaceee ba Mote ee aa aaty aes 1,245 
DAI a a A IIR FTUOIICE 5 8.5. 5.o5 Wis sk bide Sb e864 TERRE) Os s Wee eee EOS 264 
ee AM CEN ee toes hss) roa als is drake ee erslele DOMWRO RUE SR eee eee 699 
INO. CRSA IME TEMEERCC OIE POMANNT 6 5-20. 6\o 5 0si5:6 oc cesecesacdiceeeecedies Sedecwetees 282 
Disposition of cases referred 
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ERE RCE TOTIVRER I OVECOURE coe Cac wncisisie eae + Seidelns eicsea sen mee we eette ees oes 5 
Bree ey RENNIE GRD WORUICE 5 55015;5; + Sip 00.06 died ai sisi 0 dss vin b gin eed owicreeaeecine 12 
Leto ee Ti ho ee Rp Ee ate OennO eet Reon eC EOC EC COCO Oe OCCT 234 
NEE ors etic an iahlehe seine clean coos eae ceded wines taalLe ty awe ekotee te mtont 699 


*It is provided by statute that if either party neglects to appear at the hearing, without just cause, or 
refuses to produce the testimony relied on by him, the auditor may close the hearing and recommend that 
judgment be entered for the adverse party. Judgment shall be entered accordingly at the first judgment 
day after ten days from the filing of the report, unless the court, for cause shown, otherwise orders. Mass. 
Gen. Laws, c. 221, §58. 

Court trials have been demanded in 164 cases after the filing of the auditor’s report, in 41 cases by 
plaintiffs, in 40, by defendants, and in 83, by both parties. The foregoing table indicates that 729 cases 
have been actually finished on the docket, 264 having been settled before reference, 465 disposed of after 
reference. Auditor's fees totalled $10,412.13. 1». The reference is always to a single auditor. 
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As the result of a collision between a taxi-cab and a sedan one person was killed, 
three were seriously injured and several others suffered minor injuries. Nineteen 
law suits resulted in four different counties. The nineteen cases were consolidated 
and tried together before one auditor. Hearings ran for eight trial days, and before 
completion of the liability evidence all the cases were adjusted. If the cases had 
been tried before a jury they would in all probability have taken thirty trial days. 

One of the great advantages of trial before the auditor was that, whenever two 
of the eleven attorneys engaged in the hearing came close to settling a case, the 
auditor was free to suspend the hearings for a few minutes or for a longer time 
while counsel conferred with clients. Thus the cases were settled one by one until 
all nineteen suits were disposed of. The county was spared the expense of even 
having the auditor file a detailed report. The auditor’s bill to Suffolk County was 
$179.25 and the entire cost to all four counties was $227.50. The cost to the taxpayers 
of Massachusetts, if there had been jury trials of all the cases arising out of this one 
accident, might easily have reached from $10,000 to $15,000. 


3. Pre-trial Procedure in Suffolk County 

The superior court also adopted in 1935 a pre-trial procedure in Suffolk County 
based on the Detroit practice. Shortly before a case is to be reached for trial, 
counsel are notified to appear before the justice having charge of the pre-trial list, 
for a conference. Clients may appear and take part in the discussion, and frequently 
do. Plaintiff's counsel briefly states the essential facts on which he relies. Defendant's 
counsel does likewise. The court then discusses the possibility of a settlement. If 
efforts for settlement fail the justice endeavors in many cases to obtain waiver of jury 
trial, and ascertains whether the pleadings are in proper order. Requests for amend- 
ments must be presented at the pre-trial hearing. The justice also discusses with 
counsel the possibility of agreeing upon facts upon which there is no real dispute, to 
the end that the trial may be shortened and the parties saved the expense of un- 
necessary witnesses. Frequently the exact issues of fact to be tried are agreed upon. 
A blank form is filled out and signed by the justice. This form contains the name 
of the case, the names of the trial lawyers, the disposition of any request as to 
pleadings, the justice’s opinion as to the chances of settlement, a statement of every 
fact agreed upon, and, frequently, a concise statement of the agreed issues to be 
tried. 

The only other matter taken up at the pre-trial hearing is the date for the trial. 
The parties have been notified that they must find out in advance of the pre-trial 
call whether their witnesses are available. In order to save parties the expense of 
re-investigating their witnesses, the pre-trial call is held, ordinarily, not more than 
two weeks before the case is likely to be reached for trial. All requests for delay 
for causes then existing must be made at the pre-trial call. Once a case passes to the 
short list, continuances are granted rarely and only for causes arising after the pre- 
trial call not due to the fault of the party desiring the continuance. 
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The short list for trial is composed exclusively of cases already considered at the 
pre-trial call. Counsel receive two telephone notices from the list clerk—one the day 
before the case is actually held for trial, the other on the day the case is reached, a 
fifteen minute notice to appear in a particular session." 

The operation of the pre-trial procedure in its first ten months is indicated in 
the tables following: 


Summary oF Work IN THE PRE-TRIAL SESSION OF THE SUPERIOR Court, SUFFOLK CouNTY 
SEPTEMBER, 1935, TO JULY 1, 1936 











Total number cases appearing in pre-trial lists......................000... 4,637 
Pre-trial disposition of cases not marked for trial 
CELIO CD05 LI ae ee ee ee oe Re oe PEL PES Jed 2,066 
IG ori Sods tee aet es ee ad cited york se . eet aires 228 
I te bi) aon bayer cok ale patdeeypey his + eileaades dalle 197 
PIII OE MU oo ai os sie oes cnkie ts bo den edinseebenee 157 
kin pg sw ahs $55.6 0 aes veda ae ene aad 427 
3,075 
Cees reeeeed abd maaeteed Dor trike cece cnsceoscnccees 1,562 
I sc 9s 09.3.4. ala surat aoe SME Martie a Nas ink 1G 1,380 
I oo 05 ser Cre sixth bs Sued mh pea ee aed) wee eee ee 182 


When the superior court adjourned on June 30, 1936 it had reached for trial a 
case (No. 284471) in which the writ was dated November 7, 1932, whereas in the 
previous year the writ for the highest case reached (No. 266021) was dated July 6, 
1931. The significance of the gain of four months thus made can be better under- 
stood if it is realized that for many years the nearest date of writ actually reached for 
trial at the end of the court year had been progressively receding. 


4. Other Measures 

Reference should be made to three other steps taken in 1935 by the superior court. 
It put into effect in Suffolk County, where frequently as many as ten civil and crim- 
inal jury sessions are being held, a plan for a jury pool. Under this plan a talesman, 
instead of reporting to a particular sitting as formerly, reports to a central room 
from which he goes when his attendance is required as a juror and to which he 


returns when no longer needed in a sitting. 
In January, 1935, there were 279 jurors in actual attendance for four criminal and 


six civil sessions in Suffolk, and in February, 274. In November, 1935, after jury 

” The foregoing account of pre-trial procedure is taken from an informative article, Pre-Trial Procedure 
in Suffolk County, by Hon. Wilford D. Gray, the Justice of the Superior Court then in charge of the 
pre-trial call, appearing in the Bar Bulletin (Bar Ass'n of the City of Boston) No. 107 (Jan., 1936). “On 
many days since the new system went into effect,” the learned Justice states in his article, “every case that 
has been notified to be ready for trial has actually had the opportunity to be tried on the first day, and 
it is the rare case that has been obliged to come more often than the second day. . . . As nearly as we can 
make a comparison [with previous years] we appear to have disposed of several hundred, and perhaps 
as many as four hundred, more cases in the period of the opening of Court in September, 1935, to the 
end of the December sitting.” . 
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pooling had gone into effect, there were 190 jurors in attendance, and in December, 
193. It is announced that the annual saving in money resulting from jury pooling 
exceeds $75,000 a year. 

One serious difficulty confronting parties when a case was finally reached for trial 
was that it would frequently be found that counsel for one party or the other was 
then engaged in court somewhere else. To obviate this difficulty the superior court 
made an order effective September 1, 1935 throughout the Commonwealth, providing 
that “when an engagement of counsel is pleaded as a ground for postponement the 
court may postpone the trial of a case for not more than ten days, and upon the 
expiration of the postponement period there shall be no further postponement be- 
cause of any engagement of counsel.” 

Another experiment tried by the court, with considerable success, is what is 
known as the “A” Session. Under this plan a named justice is selected to preside 
over a jury-waived session. When a jury case is about to be reached, the parties are 
allowed to waive jury trial and have the case tried in the jury-waiyed session. The 
reason for this “A” Session is that lawyers are often willing to waive a jury if 
they know what judge will try the case who are not willing to do so without that 


knowledge. 


Conc.upinc REeMarKs 


It will be obvious to the reader that not only are the justices of the superior 
court fully alive to the situation but also that they have adopted several ingenious 
methods for reducing congestion. Except for the statute requiring original entries 
of motor tort cases in a district court, all the measures above mentioned were adopted 
by the justices under their inherent rule-making power. 

Sufficient time has not elapsed since the statute and rules of court just discussed 
became effective to warrant an opinion as to the maximum effect they will have in 
reducing congestion in the superior court.’* Mr. Justice Gray remarks in his article 
cited above, Pre-Trial Procedure in Suffolk County, “The average plaintiff's attorney 
is still wedded to the belief that success in such [personal injury] cases depends 
upon the jury trial.” No doubt defendants’ attorneys also frequently claim jury 
trial when the plaintiff does not. That the bar, as a whole, is jury-minded is indi- 
cated by the fact that on June 30, 1935 there were 50,473 cases awaiting jury trial as 
against 7,591 awaiting trial without jury. The impossibility of performing the task 
thrust upon the justices of the superior court may perhaps be made clear by the 
following supposition. If the chief justice and the thirty-one justices of the court 
should suspend all other work and devote themselves for the full court year of 
approximately 200 trial days to jury cases, and should each try one case a day, they 
would thus dispose by jury trial of only 6,400 cases.’* 


% One interesting feature about the various plans herein mentioned is that they do not work uniformly 
well throughout the Commonwealth. In some counties the bar seems to prefer trial by auditors, whereas 
in other counties the “A” session has the preference. Removals of motor tort cases also vary greatly, 
running from 15 per cent of the entries in some of the district courts to as high as 50 per cent in others. 

# As a matter of fact, one trial may dispose of several cases. All cases arising out of the same accident 
are tried together, including cross actions. Thus there may be two or more cases by persons injured in 
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The usual remedy suggested for relieving congestion is to increase the number 
of justices, and have more jury trials, but this method has never produced the result 
expected. Without entering upon a full discussion of the pros and cons, it is perhaps 
sufficient to say that there comes a time when the taxpayer rebels against increasing 
taxes. The only payment made by a plaintiff to the Commonwealth for a jury 
trial, which is estimated to cost the Commonwealth about $400 a day, is his three- 
dollar entry fee. The defendant, even though he claims a jury, when the plaintiff 
does not, pays exactly nothing. There is a limit to free service, and thus far the 
legislature, although strongly pressed, has resisted the temptation to increase the 
superior court bench. The Judicial Council stated in its annual report for 1933, “In 
our opinion, the proposal to increase the number of judges [of the superior court] 
would be an expensive method of getting us nowhere, even if we had the courthouse 
space in which to use them.” 

It should be emphasized that the compulsory motor vehicle insurance act is not 
the sole cause of congestion. Even before it became effective in 1927, the docket of 
the superior court was congested. The number of civil cases entered in the superior 
court for the year ending June 30, 1910 was 10,868; for the year ending June 30, 1920, 
15,638; and for the year ending June 30, 1926, the year immediately prior to the 
effective date of the compulsory insurance act, 23,223. It seems plain, therefore, 
that the compulsory insurance act merely accelerated the natural growth of entries, 
which the rapidly increasing number of motor cars after 1920 made inevitable. 

It has been shown by experience extending over many years that the civil trial 
capacity of the superior court is approximately 3,200 jury and jury-waived cases a 
year; the number of entries per court year for the past ten years has always exceeded 
22,000 cases, and has reached as high as 36,190. Thus it would be natural to conclude 
that if 36,000 cases are entered in any one year and 3,200 are tried in a year the court 
would have to devote more than ten years to the trial of one year’s 36,000 entries. 
Such is not the case. While the number of jury and jury-waived cases tried in the 
year ending June 30, 1935 was 3,177 the number of law cases finally disposed of was 
25,458; that is, for every case tried approximately seven disappeared from the docket 
without trial. The returns made by the clerks of court under the heading “Number 
finally disposed of” give no data as to the method of disposition. Doubtless a great 
many cases are settled, some to the complete satisfaction of the parties, and others 
because the plaintiffs, especially in accident cases, are unwilling or financially unable 
to wait three or four years for jury trial. Included in the cases finally disposed of 
are a certain number which are dismissed by rule of court because they have been 
marked inactive. In June of each year every case which has remained upon the 
docket for three years, without action, is marked inactive and at the end of the 
third year from the year in which it is marked inactive is automatically dismissed. 


car No. 1, brought against both the owner, and the operator, if other than the owner, of car No. 2, and 
the occupants of car No. 2 may, and usually do, bring actions against the owner and the operator of 
car No. 1. 
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Experience indicates that only about 20 per cent of the cases marked inactive are 
ever restored to the trial docket. During the court year ending June 30, 1935, 5,310 
law cases were marked inactive—which is approximately the number marked in- 
active each year. Of those cases, 4,240 or 80 per cent of the total will presumably be 
dismissed in June, 1938. Those 4,240 cases represent a substantial financial outlay by 
either the plaintiffs or their lawyers—amounting at a guess to six dollars a case—or 
roughly $25,000. 

We seem to have evolved a system in this Commonwealth, which is doubtless 
substantially the same in all the more populous states, whereby actual trial of cases 
is relatively unimportant in its bearing upon congestion, since the parties either 
manage to compose their differences by settlement, or, in the case of plaintiffs, 
abandon their cases altogether, in seven cases out of every eight entered. Whether 
one likes it or not, the fact seems to be that the cost of jury trial, including overhead, 
estimated by the Judicial Council of Massachusetts!* at between $400 and $500 a day, 
makes it unlikely that the number of jury sittings will be substantially, if at all, 
increased in the immediate future.!® 

The several steps already taken in order to relieve congestion in the superior 
court are too recent to make it possible to draw sound conclusions as to their ultimate 
effect. If, however, the parties to motor tort litigation—in reality, that part of the 
bar which tries accident cases—should increasingly accept trial in district courts, or 
abide by the findings of the auditors in removed cases, it seems probable that the 
present congestion in the superior court will melt away. If, however, jury trials 
continue in large demand, the possibility always exists that motor tort cases will be 
bodily taken out of the courts and handed over to a commission. A proposal to that 
effect was considered and reported adversely by the Special Commission to Study 
Compulsory Motor Vehicle Liability Insurance and Related Matters, appointed under 
a resolve of the legislature.*® 

It is not the intention of the writer, however, to convey the impression that the 
present situation, however uncomfortable, is beyond hope. The discerning editor of 
the Journal of the American Judicature Society says of Massachusetts, “Here is a state 
in which so much investigation and planning is being done that it is hardly possible 
for a foreigner to keep abreast of affairs.”17 An unforeseen result of the compulsory 
motor car insurance act has been to focus public attention upon the courts, and, as 
clearly appears from the various measures above mentioned recently adopted by the 
superior court, to create in the judges a deeper sense of their own responsibility for 
the administration of justice. 


Mass. Jup. Councit SEVENTH REPORT, 1931, p. 13. 

* Nothing said in this article is to be construed as a disparagement of the jury as an institution. The 
sole purpose of the writer is to set forth statistically as far as possible, and entirely dispassionately in any 
event, the cold facts with respect to the possibility of obtaining jury trial in Massachusetts. 

Sen. Rep. 280 (1930), reprinted in (1930) 15 Mass. L. Q., No. 3. 

* (Aug. 1936) 20 J. Am. Jup. Soc. 47. 

















COMPULSORY LIABILITY INSURANCE UNDER THE 
BRITISH ROAD TRAFFIC ACTS OF 1930 AND 1934 


Francis DrAk* 


The increasing number of victims of automobile accidents has created in every 
country an urgent social problem. Clamor for legislative remedy, although by no 
means negligible, has been almost wholly ineffective in the United States. Only one 
of the 48 States of the Union—namely, Massachusetts—has passed legislation imposing 
on automobile owners the obligation of carrying liability insurance.t Many European 
states have gone much further along this road. They have enacted statutes imposing 
on the owners or users of automobiles either a stricter liability than that of the 
common law (ze. liability irrespective of fault or negligence), or an obligation to 
insure against liability (thus procuring a solvent debtor for the unfortunate victim) 
or both. Such legislation has been in force for years in Finland, Sweden, Norway, 
Denmark, Switzerland, Germany, Austria and Czechoslovakia." But the proponents 
of similar legislation in the United States could make but little impression on Amer- 
ican lawyers and legislatures by pointing to the experience of these countries. We 
are prone to look with indifference, if not with distrust, upon the laws of Continental 
countries whose legal systems are built on a foundation different from that of our 
own. But because our law grew out of the same root as that of England, there may 
be less reluctance to consider what the British have done in adjusting their law to the 
changed conditions resulting from the appearance of the motor vehicle and the 
phenomenal growth of automobile traffic. Hence the salient features of the British 
legislation are of interest to American readers. 

Agitation for legislative action in Great Britain to deal with various problems 
created by automobile traffic gained momentum in the late 1920’s. The situation 

*J.D., 1925, University of Budapest; S.J.D., 1927, Harvard University. Assistant Professor of Law, 
Columbia University School of Law. Adviser on foreign laws to the Committee to Study Compensation 
for Automobile Accidents. Member of Hungarian Delegation to several of the League of Nations Assem- 
blies; Hungarian Delegate to World Economic Conference, London, 1933; member of Committee of 
Experts appointed by League of Nations Institute at Rome for the Unification of Private Law. Author of 
The Hungarian-Rumanian Land Dispute (1928), and of numerous articles on international law and com- 
parative law in American and foreign periodicals; co-author with Philip C. Jessup of Neutrality: Its History, 


Economics and Law, Vol. 1 (1935). 
*For a discussion of the Massachusetts law, see Blanchard, Compulsory Motor Vehicle Liability Insur- 


ance in Massachusetts, supra, p. 537. 
™ See Dedk, Automobile Accidents: A Comparative Study of the Law of Liability in Europe (1931) 79 
U. oF Pa. L. Rev. 271. 
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was indeed alarming. Traffic on the highways was regulated by the sadly out-dated 
Highways Act of 1896 and the Motor Car Act of 1903. Both statutes were obviously 
framed to meet conditions wholly different from those prevailing after the war and 
the situation was more than ripe for reform.2 The number of accidents had in- 
creased by leaps and bounds. Proportionately, they were much greater than, for 
instance, in the United States.* Naturally, there was growing dissatisfaction with 
the inadequacy of traffic rules, the unsatisfactory condition of highways for modern 
automobile traffic and, above all, with the unfortunate position of the increasing 
number of victims of automobile accidents, especially pedestrians. Their position 
was unfortunate because even if they succeeded through costly litigation in recover- 
ing a judgment at common law (i.e., by affirmatively proving the driver’s negligence 
and, if need be, disproving contributory negligence on their part), they more often 
than not found their debtors insolvent. 

With traditional thoroughness and surprising promptness, the British went about 
dealing with this situation. In 1928, a Royal Commission was appointed to examine 
the whole problem of transportation. On the basis of recommendations which the 
Commission embodied in its first report, after a careful survey,** the Government 
proposed a Bill which became the Road Traffic Act of 1930.4 The Act is a compre- 
hensive statute providing for (a) the regulation of motor vehicles and traffic on roads 
(i.e., by classification of automobiles, licensing of drivers, driving offences and pen- 
alties therefor, etc.); (b) the protection of third parties against risks arising out of 
the use of automobiles; (c) amending the highway laws; and (d) the grant of power 
to local authorities to regulate public service vehicles. 

We are at present concerned only with Part II (Sections 35-44) of the Act dealing 
with compulsory insurance, which was the major innovation brought about by the 
statute. 

Section 35 of the Act makes it unlawful—under penalty of a fine up to £50 or 
imprisonment up to 3 months and, subject to the court’s discretion, disqualification 
for a year to obtain a license—to use or to permit another person to use an automo- 
bile unless there is in force an insurance policy in respect of the third-party risks 
specified in the Act. Public authorities are exempted from the obligation to insure 
and any person may deposit security of £15,000 in lieu of insurance. Section 36 


* See First Report of the Royal Commission on Transport, (“The Control of Traffic on Roads”), dated 
July 19, 1929. Cmd. 3365, p. 3. “We cannot sufficiently emphasize the urgency involved in this Report. 
Legislation is greatly overdue. The present statute law on the subject [citing the two Acts referred to in 
the text], passed many years ago when motor traffic was in its infancy, is obsolete and many of its 
provisions are generally disregarded. . . . The sooner an obsolete law, which is clearly no longer applica- 
ble to present circumstances and which public opinion refuses to support, is repealed or amended, the 
better.” 

* According to statistics quoted during the debate of the Road Traffic Bill of 1930 in the House of 
Commons, there were in 1929 in New York City 671,000, in London about 200,000 cars registered ex- 
clusive of motor-cycles. The fatal accidents statistics for the same year show 1291 in New York and 1282 in 
London. Hansarp, ParyiaMENTARY Desates (Commons) 5th Ser., Vol. 235, pp. 1248-49. In comparing 
these figures, account should be taken of the fact that the population of the two cities are about the same 
and that New York is a more congested area than London. 

"See the Report cited supra note 2. *20 & 21 GEO. 5, Cc. 43. 
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specifies that the policy must be issued by an “authorized” insurer (i.e., a company 
or underwriter complying with the requirements of the amended Assurance Com- 
panies Act, 1909) and must cover any liability which the insured may incur on 
account of the death of or bodily injury to a person caused by or arising out of the 
use of the car on the road. 

It is to be noted that the insurance covers only personal injury and not damage 
to property. The Government felt that the great difficulties involved in the intro- 
duction of the compulsory insurance system would have been unduly increased by 
attempting to include property damage. Under Section 36, the insurance need not 
cover personal injuries suffered by persons in the insured’s service in the course of 
their employment or by persons gratuitously transported in the car. The insured 
must be given a “certificate of insurance” without the production of which a license 
will not issue for the use of the car on the road (Section 39). 

The most important safeguard which the statute intended to give to third parties 
is contained in Section 38. This section provides that the claims of third parties shall 
not be affected by any conditions in a policy except those which relate to something 
which the policy requires to be done or omitted after the occurrence of the event 
giving rise to a claim under the policy. The apparent consequence of this is to wipe 
out practically the effects of breach of conditions after the accident on the claims of 
third parties. The insurer’s liability to the insured was sought to be safeguarded by 
paragraph (4) of Section 36 providing that the insurer shall be liable to the insured 
for any risk covered by the policy, notwithstanding the provisions of any prior law. 
But it should be pointed out that as judicially construed the statute has left in full 
force those rules of the common law which enable an insurer to repudiate a policy 
obtained by misrepresentation or by non-disclosure of a material fact. As experience 
shows, insurance companies have frequently relied upon these rules to avoid liability 
under the policies.® 

To complete the picture of measures whereby the British Parliament sought, in 
1930, to better the position of victims of automobile accidents, reference should be 
made to another statute, passed shortly before the Road Traffic Act. The Third 
Parties (Rights Against Insurers) Act, 1930,° gave to the injured person a right of 
direct action against the insurer in case of the insured’s insolvency. In such a case 
the rights of the insured against the insurer on account of liability incurred by the 
former are transferred to and vested in the injured third party (Section 1, paragraph 
1). The Act further provides that no agreement made between the insurer and the 
insured, after liability to a third party has been incurred, nor any waiver, assignment 
or payment made to the insured shall defeat or affect the rights transferred to the 
third party (Section 3). 


5 See the criticism of the Act, after four years of operation, in papers read by Messrs. Barry O’Brien 
and Sebag Cohen before the Annual Provincial Meeting of the Law Society in September, 1934, in (1934) 
178 Law TiMEs 231-38. 

®20 & 21 GEO. 5, c. 25. 
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Despite the manifold criticisms which have been directed at the Road Traffic 
Act since it came into force, it represented at the time of its enactment a great step 
toward remedying a most unsatisfactory situation. The introduction of compulsory 
insurance, particularly, was a progressive step toward a more equal distribution of 
the cost society must pay for technical progress. Since it was an innovation, there 
was considerable opposition to this measure by both insurance companies and auto- 
mobile owners and users. The Government realized from the outset the great 
difficulties which compulsory insurance involves but, to quote the words of the 
Government’s spokesman for the Bill, “on the balance, we decided that we would 
face the difficulties and deal with an intolerable injustice which ought not to be 
allowed to exist.”" The necessity of some like measure was conceded even by the 
opponents of the Bill and the insurance companies themselves promised their codp- 
eration to make the scheme workable and agreed not to raise premiums, at least for 
the time being. Due to this codperation of private business, the Government could 
introduce the compulsory insurance scheme without reserving for itself the power of 
rate-fixing. Perhaps the most remarkable feature of the British Act is that this form 
of social insurance has been accomplished without any of the concomitants which are 
commonly believed inevitably to accompany such measures—namely, the administra- 
tion of the insurance scheme, or, at least, the fixing of premiums, by the state itself. 
In fact, the insurance companies lived up to their agreement and no serious criticism 
has been levelled against this aspect of the Act. Premiums are today, after six years, 
still fixed by the private insurer and complaints on the part of the motoring public on 
account of the burden of paying for the insurance are not vociferous. 

It was in other respects that the 1930 Act was subjected to criticism and was 
finally amended in 1934. One of the main criticisms concerned the insurance pro- 
tection provisions. As has been pointed out above, the seemingly strict language of 
the Act proved in practice to have left too many loop-holes through which insurers 
who wanted to do so could escape payment to injured third parties. It was felt that 
the Act did not, in practice, give the public the protection “which it is entitled to 
receive, and which it was the intention of the Legislature that it should receive.”® 
Taking into consideration the short-comings of the 1930 Act as they appeared in the 
light of experience, the Government proposed and secured passage of an amending 
statute which became the Road Traffic Act of 1934.° So far as these insurance pro- 
tection provisions are concerned the principal change sought by the 1934 Bill was 
summed up by the Minister of Transport (Mr. Oliver Stanley) as follows: 

“In the case where a policy has been obtained by any mis-statement at the present 
moment the insurance company can repudiate the policy, because of that mis-statement, 


and leave it to the injured person, by a very laborious process, first of all suing the insured 
person, then bankrupting him and, finally, obtaining a right of action against the insur- 


™The Minister of Transport (Mr. Herbert Morrison) in the debate during the second reading of the 
Road Traffic Bill on February 18, 1930. Hansarp, PartiAMENTARY Desates (Commons) 5th Ser., Vol. 


235, p. 1203. 
® See the paper of Mr. O’Brien, supra note 5. ®24 & 25 GEO. 5, Cc. 50. 
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ance company. Only then can the injured person find out whether the insurance company 
are entitled to void that policy or not. Under the new provisions, the company will be- 
come liable on their policy as soon as the injured person secures a judgment, if the car 
was being used within the terms of the policy. It will then be for the insurance company, 
if they wish to repudiate, to get the declaration from the court saying that they are entitled 
so to do, and they will only be able to get that declaration on the ground of non-disclosure 
of material facts. It shifts the onus in this case from the injured person to the insurance 


company.”10 


In accordance with the Government’s proposal, Section 10 of the Act, as finally 
passed, imposes a duty on the insurer to pay any judgment obtained by an injured 
third party against the insured even if the insurer would be entitled to avoid or 
cancel the policy as against the insured. The relieving clauses still leave, however, a 
somewhat generous loophole to the insurer to escape this duty. He is permitted to 
avoid the policy, even as against third parties, (a) if he has not received notice of 
the suit within seven days after its commencement; (b) if before the accident, from 
which the claim arose, the policy has been cancelled; (c) if in an independent action 
commenced within 3 months after institution of the suit for damages, he obtains an 
adjudication that apart from any provision contained in the policy he is entitled to 
avoid it on the ground that it was obtained by non-disclosure of a material fact, or 
by misrepresentation.11 While the avoidance of an insurance contract on these 
grounds has been recognized in the English common law, the statute now places 
upon the insurer the burden of proving such facts in a separate action rather than 
raising them asa defense in an action on the contract. The omission of a requirement 
for a clause permitting avoidance on these grounds is relatively unimportant since 
they were grounds for repudiation at common law. It is more important to note 
that the insurer’s ability to repudiate was further restricted by Section 12 of the 1934 
Act which denies effect to conditions concerning the age or physical or mental con- 
dition of the driver, the condition of the car, the number of persons that the vehicle 
may carry, the time at which or the areas within which the car is used, and the horse 
power or value of the car. This provision was inserted because of the insurer’s 
frequent resort to such clauses in order to escape liability. 

This is, briefly, the status of the law at present in Great Britain. Although pro- 
gressive the legislation cannot be called revolutionary. The remedy it affords to 
injured third parties is only partial because the statutes deal only with one aspect of 
the plight in which the victim of an automobile accident finds himself—namely, the 
tort-feasor’s financial responsibility. Neither act touches upon the question of legal 
liability; recovery is still left conditioned upon the ability of the injured person to 
prove affirmatively the driver’s negligence and disprove his own contributory neg- 
ligence. Anyone who ever had anything to do with an automobile accident either 


7° HANSARD, PARLIAMENTARY DeBates (Commons) 5th Ser., Vol. 288, p. 178. 

*Tralics added. Par. 5 of §10 defines material facts (non-disclosure of which entitles the insurer to 
avoid the policy) as “of such a nature as would influence the judgment of a prudent insurer in determin- 
ing whether he will take the risk, and, if so, at what premium and on what conditions.” 
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as a witness or a participant or with an accident litigation will readily admit that 
this is a burden not easy to sustain.’? As we have seen, the guaranty to the victim 
that he will receive payment is by no means hole-proof. Yet, it cannot be denied that 
the situation as compared with that which existed prior to 1930 is materially better. 
What is still more important is the fact that the imperfections of the statutes are 
frankly recognized both by the executive and the legislative branches of the British 
Government as shown by the promptness with which the 1930 Act was amended in 
1934 in order to eliminate the most objectionable features of what was obviously 
experimental legislation. It may not be amiss to point out that this experiment in 
social legislation has been accomplished without in any way relinquishing faith in 
and adherence to the traditional British respect for individualism as a foundation of 
British democracy. There were no hues and cries of “socialization” merely because 
a step had been taken to remedy an “intolerable injustice.” No doubt, Great Britain 
will continue to improve its laws as practical experience points to further in- 
adequacies. May we not hope that some of our more forward looking state legis- 
latures will attempt, as Massachusetts has done, to solve what is indeed a major 
problem of modern mechanized society? 


*2In 1932 Lord Danesfort introduced a bill in the House of Lords proposing to abolish the common 
law rule of negligence and of contributory negligence in automobile accident litigations. After a lengthy 
but instructive debate (see HANsarD, PARLIAMENTARY Depates (Lords) Vol. 84, p. 547) the bill was re- 
ferred to a Select Committee and finally passed, by the Lords in May, 1934, as the Road Traffic (Com- 
pensation for Accidents) Bill. It rests somewhere in the Commons. 

















COMPULSORY LIABILITY INSURANCE FOR 
COMMERCIAL MOTOR VEHICLES 


LyMANn BrRownfFIELD* 


The automobile was still a horseless carriage when state regulation of commercial 
motor vehicle traffic was first prophesied by a declaration in 1907 by the Georgia 
Public Service Commission that its jurisdiction extended over common carriers by 
motor. In 1914 a Pennsylvania statute inaugurated the first active regulation of such 
carriers. Other states soon followed suit. Shortly after regulation began, New York 
and Wisconsin pioneered compulsory liability insurance for motor carriers. By 1920 
seven states had such legislation, and today forty-six states? have some sort of insur- 
ance requirements for commercial motor vehicles.* In 1935 Congress applied the 
cap sheaf in the form of the Motor Carrier Act, which regulates interstate commercial 


traffic.* 

Although the need for federal regulation had been keenly felt, before the 1935 
act what little regulation there was of interstate carriers was done by the states. 
This inevitably gave rise to problems of jurisdiction; but it became fairly well settled 
that a state may require permits of interstate carriers, subjecting them to reasonable 
police regulations and a share in the expense of highway upkeep.® Since this power 
over interstate commerce was predicated upon the desirability of allowing a state 
to protect the persons and property of its citizens, it was held that a state could 


* B.A., 1934, Mount Union College. Now a member of the third year class in the Duke University 
Law School. Member of the Editorial Board of the Duke Bar Association Journal. 

*Moror VEHICLE Conr. ComM., GOVERNMENTAL REGULATION OF Motor VEHICLE CoMMON CARRIERS 
(1926). 

* See Am. Trucking Ass’ns, Inc., Special Service “G” (1936). 

® This article will be devoted entirely to a discussion of personal liability insurance. Other types of 
insurance are: property damage, cargo, and fidelity. Forty-one states require common property carriers 
to provide property damage insurance; thirty-eight require the same of contract carriers; and six of private 
carriers. Thirty states require property damage insurance of passenger carriers. Most of the requirements 
are for $1,000,. although a few run as high as $10,000. The ICC property damage limit is $1,000 for 
trucks and buses alike. ‘Thirty-three states require common carriers, and eighteen require contract 
carriers, to carry cargo insurance of from $500 to $1,000. The Interstate Commerce Commission requires 
$2,000. The Commission and the majority of the states do not demand cargo insurance of passenger 
carriers. A few states require carriers to post fidelity bonds conditioned on faithful performance, payment 
of taxes, etc. 

“49 U. S.C. A, c. 8. The Act merely provides that the Commission shall require insurance. The 
federal insurance regulations discussed herein were promulgated, pursuant to §315, by the Commission on 
August 3, 1936, after a hearing. 

*Kauper, State Regulation of Interstate Motor Carriers (1933) 31 Micu. L. Rev. 920, 938. 
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require an interstate carrier to provide insurance only if limited to damage within 
the state to persons other than interstate passengers. Under this arrangement the 
large number of such passengers had only the protection voluntarily provided by the 
carrier. Since bus operators as a whole have a fair degree of financial responsibility, 
and the majority of them are insured, this hiatus was less important than it might 
otherwise have been. 

Much more serious has been the situation among property carriers. State safety 
regulation of interstate trucks was less adequate than bus regulation, and, in addi- 
tion, conditions within the industry result in a high degree of financial irrespon- 
sibility,” with the consequence that the group in which the need was most keenly felt 
carried very little insurance. And, anomalous as it may seem, the recent federal act 
conceivably may result in an even more undesirable situation in one or two im- 
portant fields. In several types of carrying, present exemptions from state regula- 
tion are much narrower than those granted by the Motor Carrier Act. The possibility 
is that the weak hold which the states have had on these interstate carriers must 
now be relaxed as to those carriers exempted from federal regulation, on the ground 
that Congressional exemption carries with it immunity from state control. 

A peculiarly difficult jurisdictional problem arose in connection with carriers 
operating wholly within a state but engaged either wholly or in part in the carriage 
of commodities moving in interstate commerce. Failure to cross a state line does 
not of itself render an interstate carrier susceptible to state regulation. Now, how- 
ever, the advent of federal regulation has removed much of the incentive to obtain 
an interstate classification, and, insofar as truck insurance is concerned, the matter 
has become unimportant. No state insurance requirement for property carriers is 
lower than the standard imposed by the Interstate Commerce Commission under 
the Motor Carrier Act; and the Commission is of the opinion that a local carrier 
engaged in a mixed intra- and interstate business must comply with the higher of 
the two insurance requirements, when there is a difference. If the two types of 
trucking are easily separable in a given concern, then an increase on all its trucks 
might be avoided. In a state where the requirements are particularly high, perhaps 
some operators may find it profitable to pay exclusive attention to interstate business. 

The existence of separate state and city governments suggests another jurisdic- 
tional clash, but since the state is the source from which the municipalities derive, 
the problem has been settled as each state wants it settled. Some state commissions 
regulate city traffic, while in other states the city exercises the power. 


II 


As has been remarked, the large majority of bus operators have enjoyed for some 
time a reasonable degree of financial responsibility, which, together with the liability 
insurance required of them by all jurisdictions except California, Delaware, and 

* Sprout v. South Bend, 277 U. S. 163, 172 (1928); Continental Baking Co. v. Woodring, 286 U. S. 


352, 365 (1932). 
*Coérdination of Motor Transportation, 182 I. C. C. 262, 280 (1932). 
® Meyers v. Railroad Commission, 218 Cal. 316, 23 P. (2d) 26 (1933). 
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the District of Columbia, has resulted in a relatively satisfactory situation with 
regard to protection afforded the public.? The majority of the states set the limit 
of required coverage at $5,000 per person, with some going as high as $10,000. The 
limit per accident varies more widely, ranging from $10,000 to $100,000, most require- 
ments being between $20,000 and $80,000.1° Quite a few statutes use a graduated 
scale, the single accident limit increasing as the seating capacity of the bus in- 
creases;*t while the Nevada act uses gross earnings as a criterion. Most state liability 
insurance statutes make no mention of self-insurance, but ten states definitely provide 
that passenger carriers may be self-insured. In seven of these proof of satisfactory 
financial responsibility is sufficient; two require the deposit of collateral, and one 
leaves the matter in the discretion of the commission. 

Individual exemptions from state regulation of buses are too varied to catalog,!? 
but with one exception they are of little import; intra-city buses, which comprise 
30% of the nation’s total, are variously regulated by the city or the state, but in the 
larger number of cases the work is left to the city. Inter-city buses operating intra- 
state constitute 58% more of the total, and the remaining 12% are engaged in opera- 
tions across state lines.1* There must be subtracted from the first two groups an 
unestimated number of local buses which engage in enough interstate commerce to 
gain an interstate classification, and which, with the aforementioned 12%, will fall 
under the new ICC jurisdiction. 

The federal insurance standards of $5,000 per person and a maximum of $15,000 
to $50,000 per accident, on a scale graduated according to the capacity of the bus,"* 


° Codrdination of Motor Transportation, 182 I. C. C. at 287 (1932). 

” Per person limit: Less than $5,000: N. Y. ($2,500); N. H. ($500 per vehicle plus $100 per passenger 
seat). $5,000: Ariz., Ark., Colo., Idaho, Iowa, Kan., Ky., La., Md., Mo., Mont., Neb., N. J., N. C., N. D., 
Ore., S. C., Tenn., Utah, Va., Wash., W. Va. $6,000: Ohio. $7,500: N. M. $10,000: Ill., Mich., Minn., 
Wis. 

Per accident limit: Less than $10,000: Ariz. ($4,000 plus $1,000 per passenger seat). $10,000: Conn., 
Md., Nev., Utah. $20,000: Ark., Mont., N. C., Ore., S. C., Tenn. $25,000: Colo., Ky., Okla., Va., Wash. 
$30,000: La. $40,000: N. M. $48,000: Ohio. $50,000: Iowa, Mo., N. Y., S. D., W. Va. $60,000; 
Kan., Mich. $75,000: N. J., Wis. $80,000: Neb., $100,000: Ill., Minn. In discretion of Commission: 
Ala., Fla., Ga., Idaho, Ind., Me., Mass., Miss., Pa., Tex., Vt., Wyo. (The foregoing limits represent the 
maximum requirement for the largest bus; smaller maxima are established for buses with lower seating 
capacities in states using graduated scales.) 

4% The New York law is representative. N. Y. Cons. Star. (Cahill, Supp. 1935) c. 64a, §17: 


Passenger capacity Per person limit Per accident limit 
ey IRIE oss a sis ne SR Eee $2,500 $ 5,000 
8-12 Da eeaevevons-urhacelenn tana rere worsibcataeas 5,000 15,000 
Kpeeoe ARG nd eset eawiroeadon 5,000 25,000 
Bie yo dacgutiasc valetanenueenees s 5,000 40,000 
ROPRTEE ONE» 6506 Sts stag NOR aw ese oes 5,000 50,000 


 EasrMAN, REGULATION OF TRANSPORTATION AGENCIES, SEN. Doc. 152, 73d Cong., 2d Sess. (1934) 175. 


* See Coérdination of Motor Transportation, 182 I. C. C. 277 (1932). 
4 
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are higher than those set by most states, but are substantially beneath several state 
requirements. The majority of the interstate buses are already insured, some large 
operators carrying more than the present ICC minima. Consequently the burden 
of this section will fall mainly upon the smaller operators who have been insured 
considerably below the newly instituted standards.’® A carrier who so desires may 
furnish a bond instead of insurance, provided it is an open penalty bond?® written 
by a company authorized by the United States Treasury Department. The insurance 
coverage must be supplied by one policy. Objection has been made to this on the 
ground that one-policy coverage costs about 50% more than coverage by two policies, 
a primary policy for $10,000 per bus and an excess policy which insures each bus 
for liability exceeding $10,000 up to the prescribed maximum, but which is written 
for the entire fleet and amounts to much less than full coverage for all buses. The 
Commission favors one-policy coverage on the ground that it obviates the risk that 
the primary insurer might refuse to settle out of court a claim for less than the 
primary liability, litigation of which might result in an excess claim, because the 
excess insurer refuses to contribute to the settlement. The one-policy requirement 
insures against such delay and needless litigation. 

One feature that is likely to embarrass the insurance companies is the requirement 
that the policy be in a company authorized to do business in every state through 
which the carrier operates. This is a common requirement of intra-state carriers, 
but when applied to interstate commerce it may force some insurance companies to 
enter undesired territory. 


III 


Conditions within the motor trucking industry have been much less satisfactory.** 
Forty-one states require insurance of common carriers, thirty-eight of contract 
carriers, and six of private carriers.1* The defection of even a few states is rendered 
more serious by the fact that two of those without insurance requirements, New 
York and New Jersey, are densely populated. All states regulating more than one 
type of carrier have the same insurance requirements for each type, except Illinois, 
where the limit for contract carriers is half that set for common carriers. The per 


*® Many of the small operators have hitherto been covered for only $10,000 per accident. The increase 
to the new federal requirement of $50,000 per accident might well cost, on an assumed premium of $2.25 
per $1,000 gross annual earnings, several hundred dollars a year per bus. 

© An open penalty bond is so named because it remains in full force regardless of payments made 
under it. 

* Codrdination of Motor Transportation, 182 I. C. C. at 280 (1932). 

* The following definitions of common, contract, and private carriers, taken from the Oregon Laws of 
1933, C. 29, §2, are generally accepted: Common carrier—‘Any person who transports for hire, or who 
holds himself out to the public as willing to transport for hire, compensation, or consideration, by motor 
vehicle, persons or property, or both, for those who may choose to employ him.” Contract carrier—‘“Any 
person engaged in transportation by motor vehicle of persons or property, or both, for hire, under special 
and individual agreements or leases, and not included in the term ‘common carrier’.” Private carrier— 
“Any person engaged in the transportation by motor vehicle of property sold or to be sold by him in the 
furtherance of any private commercial enterprise, or property of which such person is the owner, lessee, or 
bailee, when transported for the purpose of lease, rent, or bailment.” The main use of this classification 
is in relation to property carriers, for the overwhelming majority of passenger carriers are common carriers. 
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person limit ranges from $5,000 to $10,000, and the per accident limit from $10,000 
to $50,000. Two states graduate the per accident limit on the basis of tonnage.?° 
Exemptions under state statutes are numerous and varied, extending from shrimp 
carrying to log hauling. Quite general are provisions exempting in divers ways the 
farmer and farm products.?? 

Utah is the only state requiring the policy to be in a particular form, but eleven 
states stipulate a coverage broader than the usual. It has been suggested that these 
broader provisions may include employer’s liability, and that the insurance company 
may be held to this coverage regardless of the wording of the policy.?? All states 
permit cancellation of policies on notice ranging from ten to thirty days, and fifteen 
require that expiration notice be given. Carriers who prefer self-insurance are 
definitely provided for in fourteen states. Of these, eight are satisfied with proof of 
financial responsibility; four demand collateral; and two leave the matter in the 
discretion of the commission. Only one state clearly prohibits self-insurance. 

Since the ICC requirements of $5,000 per person and $10,000 per accident are not 
higher than those of any state, their importance results from the fact that they invade 
a field in which state regulation has been inadequate, and which is to an alarming 
extent composed of uninsured carriers of doubtfui financial responsibility. Yet it is 
easy to exaggerate the number of trucks subjected to federal control. Estimates differ 
somewhat as to the number which will be brought under the Commission’s jurisdic- 
tion. The Commission is of the opinion that over 50% of the trucking by ton mile 
is done by private carriers,?* and only common and contract carriers are affected by 
its regulations. Authorities are in accord that only about 20% of all trucks cross state 
lines. If this proportion applied equally to all classes of trucks, approximately 10% 
(by ton miles) of the nation’s trucking would be subject to federal control because 
it crossed state lines. This total would be augmented to a degree not now calculable 
by common and contract carriers which do not cross state lines but do engage in 
interstate commerce. Another estimate, based on NRA registrations, represents that 
private carriers, including farm trucks and governmentally owned vehicles, account 
for 90% of the country’s three and a quarter million trucks, leaving only 10% within 
the “for hire” classification.2* Once again assuming that all classes of trucks cross 
state lines in the same proportion, the Commission will have jurisdiction over but 


* Per person limit: $5,000: Ala., Ariz., Ark., Cal., Colo., Fla., Ga., Idaho, Ind., Iowa, Kan., Ky., Md., 
Mass., Miss., Mo., Mont., N. C., N. D., Okla., Ore., Pa. R. 1, S. C., S. D., Tenn., Tex., Utah, Va., 
Wash., W. Va., Wis. Wyo. $6,000: Ohio. $7,500: N. M. $10,000: Conn., Ill., La., Me., Mich., Minn. 

Per accident limit: $70,000: Ala., Ariz., Ark., Cal., Colo., Fla., Ga., Idaho, Iowa, Kan., Md. Mass., 
Miss., Mont., N. M., N. C., N. D., Okla., Ore, Pa., R. I., S. C., S. D., Tenn., Tex., Utah, Va., Wash., 
W. Va., Wyo. $12,000: Ohio. $15000: Ky. $20,000: Conn., Me., Mich., Minn., Wis. $35,000: Mo. 
$50,000: Ill., Ind. 

* For example, in Kentucky the per accident limit increases from $10,000 to $15,000 if the vehicle 
weighs over 5,000 pounds. 

#1 EASTMAN, Op. cit., supra note 12, at 175. 

* Am. Truck. Ass’ns, Inc., op. cit. supra note 2. 

* Hearings before Committee on Interstate and Foreign Commerce on H. R. 5262 and H. R. 6016, 
74th Cong., 1st Sess. (1935) 40. 

* Hearings, supra note 23, at 169, 176. 
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2% of the trucks, plus the aforementioned local carriers which participate in inter- 
state commerce. The discrepancy between the figures can no doubt be partially 
explained by the fact that interstate trucks probably account for more than a 
proportionate share of the nation’s per ton mile trucking. 

Congress has seen fit further to diminish the number of trucks subject to federal 
control by exempting carriers engaged solely in the transporting of livestock, agri- 
cultural commodities, fish, and newspapers. In 1932 the Commission reported that 
the carrying of livestock accounted for a larger percentage of the total movement 
than did any other single commodity; that the trucking of fruit and vegetables was 
considerable; and that cotton trucking was yearly growing in importance.2® The 
scope of the exemption is lessened by the large number of private carriers operating 
in the fruit and vegetable field; but on the other hand, much testimony was intro- 
duced at the House hearing to the effect that an unusually large number of the 
carriers in the field are utterly irresponsible financially.*® 

Permission to supply bonds instead of insurance has been accorded truck as well 
as bus operators, the terms being the same. The Commission has definitely com- 
mitted itself in favor of self-insurance for both trucks and buses, but has not as yet 
drawn up any special plan which self-insurers must follow. Until such time as the 
Commission decides upon fixed requirements, those who desire self-insurance may 
submit to the Commission an application embodying a statement of the applicant’s 
financial resources, or else deposit securities, which, if satisfactory, will be accepted 
in lieu of insurance. A carrier relying on the strength of its financial position must 
convince the Commission not only that it can meet its liabilities as they may arise, 
but that it can do so without impairing its stability or permanence of operation. 
The Bureau of Motor Carriers recommended in its report to the Commission that 
this should mean a net worth or surplus of approximately $10,000 per bus and $5,000 
per truck operated, with a minimum net worth of $200,000 regardless of the number 
of units operated.?? 

In spite of the small percentage of eligible interstate vehicles,* that the trucking 
industry is going to constitute the Commission’s chief administrative problem is 
apparent upon an examination of the relative difficulties attendant truck and bus 
regulation under the NRA codes. The large bulk of the industry is composed of 
small operators, 80% of the “for hire” trucks being owned singly, with only 1% 
being in fleets of ten or over.?® In order to facilitate administration the act provides 
for the utilization of the good offices of the state commissions. A goodly part of 
the work is to be delegated to so-called “joint boards” composed of one member 
from the commission of each state involved in the matter under consideration. It 


*% Codrdination of Motor Transportation, 182 I. C. C. at 287, 291, 294 (1932). 

* Hearings, supra note 23, at 98, 229. 

*" Published with Interstate Commerce Commission findings of August 3, 1936. 

* An interesting question is the status of passenger automobiles driven across state lines for dealer 
delivery. See Hearings, supra note 23, at 184. 

” Hearings, supra note 23, at 159. 
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has been suggested that this will lead to difficulty in determining what states are 
affected by the act of a local carrier in connection with interstate carriers operating 
in many states.°° At any rate, it is upon local commissions that the Interstate Com- 
merce Commission must depend for ferreting out the interstate carriers who cross 
no state lines. If these are all discovered they will no doubt add materially to fed- 
eral jurisdiction, but a doubt has been expressed as to both the ability and the inclina- 
tion of the state commissions to unearth these myriad small operators.5* 


IV 


As to the future of intra-state insurance legislation one can only observe that 
there has been steady progress in the past. The Interstate Commerce Commission 
to a large extent controls the future of the federal regulation, and it has given some 
hint as to its intentions for tomorrow. Last winter the Bureau of Motor Carriers 
submitted recommendations for an insurance coverage double in amount, for both 
trucks and buses, that finally adopted by the Commission after hearings. Comunis- 
sioner Caskie filed a minority opinion to the effect that buses should carry policies of 
$10,000 per person and $75,000 per accident, and trucks $10,000 per person and $20,000 
per accident. He pointed out that most of the large operators represented at the 
hearing carried at least that much insurance, and that several states required coverage 
in excess of the federal limit. The majority report expressed a hope that some time 
better financial conditions and lower premium rates, due in part to increased safety 
factors, would make possible the adoption of standards similar to those recommended 
by the Motor Bureau, but that for the present practical considerations stood in the 
way of higher requirements. 


V 


There remain to be considered a few classes of vehicles not falling directly within 
the ordinary classifications of trucks and buses. Taxicab insurance, which is va- 
riously prescribed by either the city or the state, is obviously the most important. 
Because of the volume of municipal legislation in the field, the writer was compelled 
to confine the inquiry to a few representative cities. St. Louis, Columbus, Cleveland, 
and Detroit reported municipal regulation; Philadelphia, New York, Seattle, and 
Chicago rely on state regulation; and Los Angeles has neither state nor city legisla- 
tion. The director of safety in one of the mid-western cities informed the author 
that the first requisite of a good taxicab ordinance is compulsory liability insurance.** 
The usual requirements of the city ordinances are $5,000 per person and $10,000 per 


®° If the matter involves three states or less, a board composed of commissioners from those states takes 
jurisdiction automatically; if more than three states are involved, the Interstate Commerce Commission 
may at its discretion sit on the question itself. 

" Hearings, supra note 23, at 177. 

A spokesman for taxicab companies has, on the other hand, suggested that the prevalence of 
ordinances requiring liability coverage of taxicabs is to be accounted for by the pressure of competitive 
interests upon municipal councils and that adequate protection to the public might better be secured by 
the adoption of an accident compensation plan. ; 
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accident.2* Two of the cities require taxi operators who furnish a bond in lieu of 
insurance to post an open penalty bond. The state taxi requirements vary from 


$1,000 to $5,000 per person and from $2,500 to $10,000 per accident.** 


Miscellaneous requirements for less ordinary types of vehicles cannot be dealt 
with here, but a few illustrations may prove enlightening. Arizona compels pas- 
senger “u-drive-its” to carry insurance; Kansas provides specifically for “u-drive-it” 
trucks; while Ohio exempts the lessors of trucks furnished without drivers. Chicago 
requires sight-seeing buses to insure, as do some states. School buses are generally 
exempt, some exemptions being limited to buses operated by the authorities.** 
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5 EASTMAN, Op. cit. supra note 12, table opposite 190. 
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A NOTE ON THE AUTOMOBILE ACCIDENT 
COMPENSATION PLAN 


The workmen’s compensation law passed from the stage of a social experiment 
to that of an established institution at the very time that the automobile accident 
began to present many of the same social problems out of which had come the 
demand for the compensation plan of distributing the economic losses incident to 
industrial injuries. It is not surprising, then, that there should soon have arisen a 
similar demand for the treatment of the automobile accident claim in a manner 
analogous to that embodied in workmen’s compensation legislation. 

Proposals to this end began to appear as early as 1919.1. A few years later a 
vigorous impetus to professional and public interest in the subject was given by 
Judge Robert S. Marx of Cincinnati who devised and sponsored a plan to abolish 
fault as a basis of liability, to make liability insurance compulsory, and to provide 
an administrative body to pass upon claims for compensation. But the most notable 
step in exploring the feasibility and desirability of the compensation plan came with 
the organization in 1928, under the auspices of the Columbia University Council for 
Research in the Social Sciences, of a Committee to Study Compensation for Auto- 
mobile Accidents. A research grant was obtained, and a staff, under the direction of 
Shippen Lewis, Esq., of the Philadelphia Bar, a contributor to this symposium, began 
the study of “the law and the facts with respect to compensation for motor vehicle 
accidents, with the object of presenting an unbiased statement of . . . findings, and 
suggestions for the solution of the problems involved.” The study “included the 
investigation of 8,849 cases of personal injury and death caused by motor accidents, 
the assembling of data furnished by public officials and insurance companies, the 
examination of statutes and judicial decisions and the analysis of pamphlets and 
articles dealing with the problem.” 

Out of this study, came the suggestion of an automobile compensation plan which 
has served as the focus of much of the discussion of the subject since the publication 
of the Committee’s 300-page report in 1932. The purpose of this note is to present 
the outline of that plan as developed in the Committee’s report.? For a discussion 


1For references to the principal articles on this subject, see Braun, The Financial Responsibility Law, 
supra, p. 000; Lewis, The Merits of the Automobile Accident Compensation Plan, infra, passim; Sherman, 
Grounds for Opposing the Automobile Accident Compensation Plan, infra, passim. 

* REPORT OF THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS TO THE COLUMBIA 
CoMMITTEE FOR RESEARCH IN THE SoctaL SciENcEs (1932) 138-143. (The editor acknowledges with 


appreciation the Council’s permission to quote the passages from this Report set forth below.) The 
director of the study, Mr. Lewis, also drafted “‘certain substantive parts of a compensation act” which was 
not, however, adopted by the Committee. For its text, see id., 236-245. 
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of the merits and demerits of the proposal, the reader is referred to the succeeding 
articles by Mr. Lewis and by Mr. P. Tecumseh Sherman of the New York Bar, who 
has acted as consultant to casualty insurance companies with respect to this legisla- 
tion. A few passages which did not seem essential to the purposes of this paper 


have been omitted from the Committee’s statement. 
D. F. C. 


OUTLINE OF AN ASSUMED PLAN 


a. Liapitiry To Pay Compensation: The general purpose of the compensation plan is 
to impose on the owners of motor vehicles a limited liability, without regard to fault, for 
personal injury or death caused by the operation of their motor vehicles. The liability to 
pay rests primarily on the owner of the motor vehicle and the plan provides security for 
this liability by requiring every registered motor vehicle to be covered by compensation 
insurance. 

The owner of any motor vehicle which causes injury or death must pay compensation 
if the motor vehicle at the time of the accident was driven by him or by another with his 
consent. This gives a remedy in every case except those in which the motor vehicle has 
been operated without the owner’s consent or cannot be identified. If the motor vehicle 
is registered in another state, the owner’s liability is the same, although there is no practical 
way of enforcing the insurance requirement. Hence, if the owner of an out-of-state car 
carries insurance against compensation liability, the injured person will be protected, while 
if he carries no such insurance, the injured person will stand exactly as he stands now with 
an uninsured defendant, except that he will have the right to defined benefits and will 
not have to prove negligence. 

b. Cause THE Basts or Liasiiry: When can a motor vehicle be said to cause injury 
or death? This question is also presented in applying the law of negligence. The Com- 
mittee suggests that a compensation law should use the word “cause” allowing the admin- 
istrative board and the courts to apply accepted legal principles in the process of interpreta- 
tion. It would of course be possible to limit the liability of an owner to cases in which 
his motor vehicle caused the injury by collision, thus omitting such cases as those in 
which a motorist causes an accident by his glaring headlights or by forcing another off 
the highway. 

c. Incwwence or Liasizity: In cases involving simply a pedestrian struck by a motor 
vehicle the owner of the motor vehicle must of course pay compensation. But where two 
motor vehicles collide, the problem is more complex. Here the Committee believes that 
it will be best to require each owner to compensate the occupants of his own motor vehicle, 
except the owner himself, who will look to the owner of the other motor vehicle for 
compensation. . . . 

In the occasional case where more than two motor vehicles cause the accident, any 
owner injured will be entitled to claim against the other owners jointly; otherwise the 
situation will be the same as where only two motor vehicles cause the accident. 

A pedestrian or other person outside of a motor vehicle whose injury is caused by 
more than one motor vehicle will be entitled to recover compensation from all the motor 
vehicle owners jointly. 

d. Susrocation: If the accident has been caused by the negligence of someone not 
concerned in it as the occupant or owner of a motor vehicle or as a person injured, the 
owner or insurance carrier who has been obliged to pay compensation will be entitled to 
recoup by an action of damages against the negligent person. . . . 
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e. Wuo Receives Compensation: Compensation is to be paid in respect of any injury 
or death caused by the operation of a motor vehicle, unless the person injured or killed 
wilfully intended to cause injury to himself or to another. The Committee believes also 
that injuries to owners and operators of motor vehicles should be excluded, unless they are 
caused by another motor vehicle. . . . 

f. Scare or Benerits: The Committee has drafted the following schedule of benefits 
based on the workmen’s compensation laws of New York and of Massachusetts. 

(1) Medical Benefits: The cost of medical care is paid in all cases regardless of the 
duration of disability (this follows the New York law, in Massachusetts such cost is paid 
only during the first two weeks of disability and in unusual cases). 

(2) Waiting Period: No compensation is paid for the first week of disability. 

(3) Weekly Wages: Compensation is based on weekly wages. For employed persons 
these are calculated as under the workmen’s compensation law. For business and pro- 
fessional men, profits take the place of wages in the calculation. For persons temporarily 
unemployed, wages are calculated by reference to the last period of steady employment. 
For housewives, wages are assumed to be those paid for similar work at the time and 
place of their occupation. For permanently unemployed persons, for unemployed minors 
of nineteen and under, and for students of over nineteen, the minimum wage of $8.00 is 
assumed. (New York, $8.00; Massachusetts, $9.00.) 

(4) Permanent Total Disability: The injured person received two-thirds of his weekly 
wages during the continuance of the disability. 

(5) Temporary Total Disability: The injured person receives two-thirds of his weekly 
wages during the continuance of his disability. 

(6) Permanent Partial Disability: As in workmen’s compensation, the plan includes 
a schedule listing various types of dismemberments or loss of use of members. In respect 
of each an injured person is entitled to receive two-thirds of his average weekly wages for 
a specified number of weeks, adjusted roughly to the seriousness of the case; if the injury 
is not covered by the schedule he receives two-thirds of the difference between his wages 
before and after the accident. In cases of unemployed minors and in other cases where it 
shall be equitable, the compensation board may estimate the wages which the injured 
person would have received from time to time. 

(7) Temporary Partial Disability: During the continuance of temporary partial dis- 
ability the injured person receives two-thirds of the difference between his wages before 
and after the accident. 

(8) Disfigurement: For serious facial or head disfigurement or other disfigurement 
impairing the earning power of the injured person, he receives a proper and equitable 
amount, not to exceed $3,500 (New York only). 

(9) Death: Compensation in death cases is as follows: 

(a) Funeral Expenses: Funeral expenses are paid in all cases, not exceeding $200 
(New York, $200; Massachusetts, $150). 

(b) Earners with dependents: The dependents receive compensation as provided by 
the workmen’s compensation law of the state. This includes earners temporarily unem- 

loyed. 
. %) Housewives: Members of the family of the deceased living in her household 
receive a minimum of $500 and a maximum of $1,500. 

(d) Children: For unemployed children of nineteen and under, the parents or the 
surviving parent receive a minimum of $500 and a maximum of $2,500. 

(e) Students: For unemployed students over nineteen, compensation is paid to the 
wife and children or to supporting parents, as in the case of employed persons, but with 
an assumed wage of $10 a week. 
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(£) Earners without dependents: No compensation is paid with respect to earners 
without dependents, except the amount provided for the funeral. 

(g) Unemployed persons: No compensation is paid with respect to permanently un- 
employed persons, except the amount provided for the funeral. 

(10) Maximum and Minimum: The maximum and the minimum compensations 
payable for different kinds of disability are in addition to those already stated as follows: 


Maximum Minimum 
Nature of per week per week Total Maximum 
Disability N.Y. Mass. N.Y. Mass. Weeks Amount 
Permanent Total ............ $ 25 $18 $8 $9 500 (Mass.) $4,500 (Mass.) 
@emporary Total ....... 24+. 25 18 8 9 500 (Mass.) 5,000 (N. Y.) 
A 4,500 (Mass.) 
Permanent Partial .......... 20 18 8 ss Me 4,500 (Mass.) 
Temporary Partial .......... 20 18 8 ie iy 4,000 (N. Y.) 
PRAY PK nn RAE wo cue epee 100 ce ¥. i 400 (Mass.) 6,400 (Mass.) 
a month 


g- Insurance: No motor vehicle can be registered unless the owner presents a cer- 
tificate showing that he has procured insurance against liability to pay compensation. As 
to whether insurance should be carried with private companies, with an exclusive state 
fund, or with private companies and a competitive state fund, each state would presumably 
follow its practice with respect to workmen’s compensation. 

h. Excrustvengss or Remepy: The compensation provided by the plan is in lieu of 
all other, compensation or damages for personal injury or death caused by the operation 
of a motor vehicle, except as to cases expressly excluded from the operation of the act. An 
example of a case so excluded is that of an operator who strikes a train; he would still 
have his action against the railroad company based on the law of negligence. . . . 

i. ADMINISTRATION: The compensation plan is to be administered by a special board 
created for that purpose, with the assistance of such referees and clerks as may be required. 
Procedure will follow that now in effect under workmen’s compensation. 

j. Reports: Owners and operators involved in accidents will be required to report 
within a prescribed time to the commissioner of motor vehicles, and persons injured will 
be required within a prescribed time to give notice to the compensaton board and to the 
insured motorist, stating the extent of injury and the name and address of the attending 


physician. 





THE MERITS OF THE AUTOMOBILE ACCIDENT 
COMPENSATION PLAN 


Surpren Lewis* 


Four years ago a committee of lawyers and judges, which I shall hereafter call 
simply “the committee,” completed a report on automobile accident compensation 
after a study which had been liberally financed by the Rockefeller Foundation and 
had lasted for over two years.! The committee employed a large number of investi- 
gators to report on the financial and social effects of automobile accidents; it also 
employed statisticians, actuaries and an insurance adviser. It succeeded, I think, in 
presenting its findings of fact fairly and accurately. In writing the present article 
I feel justified in relying partly on the facts found by the committee, since I was 
the director of the study and was responsible for collecting its information. 

This article presents the arguments in favor of an automobile accident compensa- 
tion system, that is, a system of compensation with limited liability and without 
regard to fault, backed by compulsory insurance, analogous to workmen’s compen- 
sation. I shall also comment on the arguments against such a system which seem 
to me to be either sound or plausible, and I shall discuss some of the details of such 
a system. The reader should also consult the committee’s report itself; a criticism of 
the report by P. Tecumseh Sherman, Esq., consulting counsel to the Association of 
Casualty and Surety Executives, published in August, 1932; and, for a competent 
review of the whole subject, The Automobile Compensation Plan, by Patterson H. 
French, LL.B., Ph.D., published in 1933 by the Columbia University Press. 


I. Computsory INsuRANCE 


It is, I believe, generally agreed among insurance men, public officials, lawyers 
and other students of the subject that some new system is needed to solve the 
problem of compensation for automobile accidents. Until very recently we have 
really had no system at all, for in each state we have relied upon the common law 


* A.B., 1907, LL.B., 1910, University of Pennsylvania. Member of the Pennsylvania Bar, practising in 
Philadelphia. Chairman of various committees of the Philadelphia and Pennsylvania Bar Associations to 
study automobile compensation and compulsory liability insurance and to draft legislation thereon. Direc- 
tor of the study by the Committee to Study Compensation for Automobile Accidents for the Columbia Uni- 
versity Council for Research in the Social Sciences, 1928-1932. Editor of the Pennsylvania Bar Asso- 
ciation Quarterly. 

1 REPoRT BY THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS TO THE COLUMBIA 
Universiry Councit For RESEARCH IN THE SociAL SciENcES (Feb. 1, 1932). 
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liability for negligence, with no requirement as to the financial responsibility of 
motorists, except certain statutes, ordinances and regulations covering taxis and 
buses. With the great increase in the number and speed of automobiles have come 
great increases in automobile accidents, in liability insurance and in accident litiga- 
tion. By its very size the problem of automobile accident compensation has thrust 
itself on us, leading us to consider whether the financial responsibility of the motorist 
should be left entirely to chance and whether the doctrine of negligence is adequate 
as a measure of responsibility. 

So far, no state has disturbed the doctrine of negligence. I shall therefore emulate 
the caution of the legislators and shall discuss first the question of financial re- 
sponsibility and then the more radical question of the sanctity of the doctrine of 
negligence. 

Assuming then that a motorist should be liable for injuries caused by his car only 
if he has been at fault, it is obvious that the injured person has no real remedy 
unless he can translate that liability into dollars and cents. The motorist may have 
run his car at 70 miles an hour through a crowd of school children; he may have 
neither brakes nor horn; he may be blind and deaf; in short, his negligence may be 
so clear that no jury could hesitate for a moment to declare him liable; yet if he is 
financially irresponsible, a judgment against him is worthless. How many attorneys 
have been obliged to say to their clients, “You have serious injuries and a clear 
case, but the motorist has no property and no insurance and you will gain nothing 
by bringing suit.” 

Every experienced lawyer assumes that few uninsured motorists pay any com- 
pensation to their victims; and the committee’s data tend strongly to confirm that 
assumption. 

The wide difference between the chances of receiving compensation from insured 
and from uninsured motorists is shown by the following figures taken from the 


committee’s report:? 


Insured Not Insured 
Percentage receiving _ Percentage receiving 
some compensation some compensation 
I MIND 4 5 sn bei ni sneinadsenasa tess 86 27 
RUMNIRMIACH MMIBAIIUNLIOS 552. sc aos. ox o5)s.6.5.614 46 0055 96 21 
ULL VL | 2 papery aad IR a aap ee SS 88 17 


When we consider the numbers of cases in which the net amounts received by 
the victims and their families cover the losses sustained, we are again struck by the 
difference between the insured and the uninsured motorists. In the following figures 
the loss in temporary disability cases includes wage and property loss and medical 
expense; in permanent disability cases it includes only wage loss and medical expense 
to the time of investigation; and in fatal cases it covers only medical and funeral 


expense, 


2 See ComMITTEE’s Report, c. V. 
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Insured Not Insured 
Percentage in which Percentage in which 
loss covered loss covered 
WE IE we ea Lies cSeesecseevaes 69 II 
eee 63 5 
iS ehh a eee ea etXvdsoss 77 7 


In 165 fatal cases insurance companies paid an average of $1,400 each to meet 
medical and funeral losses averaging $570; while in 129 other fatal cases uninsured 
motorists paid an average of $80 each to meet losses averaging $600.° 

These figures are evidence that the chance of receiving compensation from an 
uninsured motorist is small, and that the chance of receiving adequate compensation 
is even smaller. Of course the figures are not positive proof of these conclusions, 
for they are drawn from only ten localities, and from only a tiny proportion of 
all the accident cases in the United States, and the data, though elicited by personal 
investigation, are necessarily inaccurate in some respects. The chance of receiving 
from uninsured motorists some compensation, however small, was greater in the 
cases studied in Connecticut than elsewhere; and since in Connecticut the investi- 
gators cross-checked their information more carefully than in other places, this 
suggests that the recorded proportions of non-payments outside of Connecticut are 
too small. But when it is considered that the cases studied in different localities 
were all run-of-the-mine cases taken from the public records, that the data from all 
localities as well as our common experience point in the same direction, and that it 
is reasonable to suppose that most of those with attachable property will protect 
themselves with liability insurance; when we consider all these things, we may 
safely conclude that a very large number of uninsured motorists fail to make 
adequate compensation for injuries caused by their negligence. 

It has been gravely asserted that uninsured farmers as a class may be relied on 
to pay damages in automobile accident cases.* The committee’s case studies do not 
support this assertion, and it seems to contradict the political experience of many 
years. It is true that many farmers own their farms, but a judgment lien on the 
farm is not worth much if it is preceded by a mortgage. If a farmer owns land or 
anything else which is worth attaching, he is in the class of those most likely to 
insure. 

I believe that there is certainly a large constant stream of automobile victims who 
are without remedy because the transgressors are without property and without in- 
surance. For 1929 the National Bureau of Casualty and Surety Underwriters esti- 
mated that only 27.3% of all United States motor vehicles were insured for public 


*1d., Table 14, p. 271. 

“For example, Austin J. Lilly, Esq., general counsel for the Maryland Casualty Co., one of the ablest 
of the insurance company spokesmen, has said: “farmers and merchants in the remote rural districts who 
are already financially responsible do not insure.” Compulsory Automobile Insurance, Compulsory Com- 
pensation for Motor Vehicle Injuries and Motor Vehicle Financial Responsibility Law, as discussed before 
the Committee on Motor Vehicle Legislation of the Ohio State Bar Association, January 3, 1930, with 
Later Annotations (Ass'n of Casualty and Surety Executives, 1932). 
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liability, the state figures ranging from approximately 100% in Massachusetts to 
6.4% in South Dakota. There have no doubt been increases since 1929, but the 
number of uninsured cars is still very great in every state but Massachusetts. 

I believe that this is an evil which calls for a cure. Still assuming for the moment 
that negligence is the proper basis of liability, I believe that the proper cure is com- 
pulsory automobile liability insurance, for I know of no other way of making sure, 
so far as possible, that every motorist is financially responsible. I believe that no 
one should be allowed to drive a death-dealing machine on the highways unless he 
can answer for the damage he does. I believe that in this regard automobiles 
should be treated differently from shot-guns, bicycles, horses and other things which 
often cause injuries, because the huge number of automobile accidents puts automo- 
biles in a class by themselves, and because the present regulation of them facilitates 
further regulation. 

Naturally, reasonable men differ on this question of compulsory insurance, just 
as they differ on the tariff, on methods of taxation, on banking laws, and on a 
thousand other matters involving the compulsory transfer of property from one body 
of men to another. As the Quakers say, different Friends are differently led. If 
you are very much concerned to protect the victims of accidents, you will probably 
favor compulsory insurance; if, on the other hand, your objection to control of the 
individual and to extension of the powers of government is stronger than your 
concern for the accident victims, you will probably oppose compulsory insurance. 
I know two conservative Philadelphia Republican lawyers who are partners; one 
opposes compulsory insurance, while the other favors not only compulsory insurance, 
but a plan of compensation without regard to fault. 

Those unfamiliar with the subject will be surprised to learn that the stock insur- 
ance companies have so far opposed compulsory insurance with all their heart, 
with all their soul, with all their mind and with all their strength. I believe that 
the controlling reason for this opposition is fear of state insurance. If every motorist 
must insure, will there not soon be a demand for an insurance fund conducted by 
the state without cost? And if the state writes automobile liability insurance, why 
not life, fire and accident insurance as well? It is natural and proper that this 
possibility should disturb those who make their living in the insurance business, 
but to the rest of us the argument does not seem so strong. Even though we believe 
that the state should keep out of the insurance business, we are willing to face that 
problem when it arises and are not so fearful of the future as to abstain from action 
simply because it may lead later to mistaken action. 

The companies draw another argument against compulsory liability insurance 
from their experience in Massachusetts, the only state having that system. In 
Massachusetts an appointee of the governor fixes the premiums for the required 
insurance. Since the motorists muster many more votes than the insurance com- 
panies, political expediency has persistently produced rates unfair to the stock 
companies. Many companies have continued to write automobile liability insurance 
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in Massachusetts, only because they want to carry a full line of insurance for every 
customer. Properly managed mutual companies have in general been able to pay 
dividends because they have no agents’ commissions to pay. 

If the state is to control premium rates, a system of compulsory insurance, 
whether for liability or for compensation, should take the fixing of rates out of 
politics so far as possible. The experience of many years in fixing railroad and 
utility rates will be useful in this connection. Though it may seem hard at first 
blush not only to require the insurance companies to write certain policies, but to 
fix their charges for doing so, yet this has for a long time been the price paid by 
other corporations for their privileges, and is in some cases the necessary alternative 
to direct state enterprise to accomplish something which the community must have. 

Another argument against compulsory insurance is that it increases accidents. 
Apparently it is assumed that the motorist who has been obliged to insure against 
his will, takes chances which he otherwise would not take. It is also assumed that 
if the companies can be forced, as in Massachusetts, to accept risks which they want 
to refuse, the numbers of unfit drivers and cars and consequently the numbers of 
accidents will be increased because the public agency which passes on the risks is 
likely to be more lax than the companies are. A little reflection will show that these 
assumptions are unsound. As to the first, it is the fear of collision and of the 
criminal law which makes us drive carefully, rather than fear of personal liability 
in damages; if it were not so, all liability insurance would be an encouragement to 
negligence. As to the second, if the public authorities are lax in licensing unfit 
drivers and cars, they will certainly not be more so simply because there is com- 
pulsory liability insurance; indeed it should be easier to pass the scrutiny of the 
licensing authorities, with no opportunity given to anyone to object, than to pass 
the state insurance authorities when a carrier is giving hostile evidence. 

In discussing the effect of compulsory insurance on accidents, opponents often 
cite figures from state accident records. These records are inaccurate and can be 
relied on to show only how many accidents and injuries are reported; they cannot 
be relied on to show how many accidents or injuries there have really been, or to 
show the effect of any law on the real number of accidents and injuries. If any 
reader doubts this statement I think he will be persuaded by reading pages 103-108 
and 125-127 of the committee’s report. So far as I know there are no reliable statistics 
showing the effect on the accident rate of any law as to compensation. 

_ Whether the motorist’s liability is to pay damages for negligence or to pay com- 
pensation without regard to fault, I believe that, for the reasons just given, he should 
be required to carry insurance against his liability. Such insurance is now required 
not only in Massachusetts, but in Great Britain, Denmark, Finland and Norway. 
Motor vehicle common carriers are required to be insured by the Interstate Com- “ 
merce Commission and by the laws of most of the states.® 


° For a discussion of these requirements, see Brownfield, Compulsory Liability Insurance for Commercial 
Motor Vehicles, supra, p. 571. . 
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II. Compensation WitHout Recarp to Fautr 


1. General Principles 


Until recently, it has been assumed by all concerned that liability in automobile 
accident cases should be based on fault. The importance of the problem now impels 
us to examine that assumption. Tort liability based on fault has in the past 
achieved a kind of rough and ready justice, and the principle was naturally extended 
to automobile accidents when they first occurred. Someone has been hurt; some- 
one must lose in consequence; plainly the loser should be the one who has, if only 
for a second, forgotten or violated his duty toward his neighbor. Like every other 
social device, this system of liability should be subjected to the pragmatic test, and 
if we are reasonably sure that something else will work better, we should try it. 

It seems to me that the compensation theory springs from a more realistic view 
of the problem than does the liability theory. The problem is how to distribute the 
losses caused by automobile accidents in a way best suited to the public welfare. 
Conceivably, the losses may be allowed to rest where they first fall, that is on the 
victim of the accident and often on his family, his landlord, his physician and his 
grocer; or they may be partly shifted to the shoulders of the motorist or of his 
insurance carrier under a scheme of liability for negligence; or they may be shifted, 
under a compensation scheme, to the motorists as a class or to all the taxpayers. 

So far as I know, no one advocates the first of these courses, and I believe that 
the second has seemed satisfactory to us only because we have been unimaginative 
about it. We have not even known that there is a problem, because we have taken 
it for granted that the man who is at fault must pay and that there is nothing more 
to it. We have in many cases assumed that the “care exercised by a reasonable man” 
really means an unrelaxing care of which no man is capable; we have assumed that 
negligence and contributory negligence are always facts ascertainable by subsequent 
investigation and testimony; we have assumed that all motorists are able to pay if 
they are liable, and that the bargaining between the victim and a motorist or his 
insurance carrier results in the payment of a sum really representing the loss sus- 
tained or at least realizing a rather nebulous conception of justice. The truth is 
that many accidents are caused by a momentary forgetfulness on the part of the 
motorist or of a pedestrian which happens to coincide with other conditions to 
produce a collision; that we apportion the entire burden of loss according to the 
supposed culpabilities of that moment; that in many cases all the loss falls on the 
victim, while in most cases of serious injury the heaviest burden of loss falls on 
him even where there is payment by virtue of a liability insurance policy; that the 
process of settlement with an insurance carrier, which disposes of the great bulk of 
all cases of payment, results in payments not.closely related to the severity of the 
injuries involved; and that a jury trial is a remarkably clumsy and expensive method 


of settling liability. 
The above statement that in most cases of serious injury the heaviest burden of 
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loss falls on the victim is supported by the committee’s investigation. The report 
indicates that in insured non-fatal cases the surplus of amount received over amount 
of loss starts at a high figure for minor cases and becomes a deficit for serious cases. 
In insured fatal cases, there is usually a substantial payment in addition to the 
medical and funeral expense, though the amount received probably tends to be less 
than would have been received under a workmen’s compensation law.® In general, 
the permanently disabled receive least in proportion to their losses. 

We should also remember that reasonable promptness in the payment of com- 
pensation is very important. In the cases investigated by the committee the minor 
claims were in general paid reasonably quickly, but of the permanent disability 
and fatal cases, half were not settled within six months after the accident and a third 
were not settled within a year. Under a compensation plan payments should be 
begun much more quickly, especially in cases of permanent disability in which a 
total temporary disability usually precedes the discovery of the permanent condition. 

It seems to me that on principle a compensation plan, backed by compulsory in- 
surance, would be a sensible way of meeting the problem, because it would recognize 
automobile accidents as inescapable perils of modern life and would seek to spread 
the loss of such accidents promptly, with an approach to certainty and without too 
much effort and expense. Many people are, I believe, already persuaded of the need 
for compulsory automobile liability insurance. The further step of abandoning the 
test of negligence is much longer in theory than in practise. In Massachusetts, 
under the compulsory liability insurance law, there is apparently already a strong 
leaning toward a system of liability without fault, although the degree of negligence 
or of contributory negligence no doubt partly controls the amount paid in each 
case. Of 1,749 cases studied by the committee in Boston and Worcester, in each of 
which the motorist was insured, there were only 139, or 8%, in which no payment 
was made by the insurance companies.’ 

If a compensation plan can be administered so as to spread losses as I have sug- 
gested, I believe that we should adopt it. Let me therefore examine some of the 
practical aspects of a compensation plan so as to help the reader to decide whether 
he thinks such a plan workable. For convenience, I shall comment on the plan out- 
lined by the committee and published by the editor in this symposium.® 


~ 


2. Rates and Risks 


Premium Cost: When a man has said, “The compensation plan sounds good; 
let’s see if it will work,” he will probably think next of the probable cost to motorists. 
In this connection we should remember that the cost of a new kind of insurance can 
never be predicted accurately; if the insurance is desirable we can only make the 
best possible estimate and correct it later by experience. Assuming a scale of benefits 


®See Commitree’s Report, chap. V and tables. The workmen’s compensation figures on fatal cases 
referred to in the text (see report p. 89) are based on very few cases and should be received with caution. 

* See ComMITTEE’s Report, p. 116 and note 19, p. 130. 

® Supra, p. 580. 
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modeled on the New York workmen’s compensation law, as in the plan outlined, 
the committee estimated that insurance in Massachusetts would cost not over 161% 
of the present cost of compulsory liability insurance. If the scale of benefits, instead 
of being modeled on the generous New York workmen’s compensation law, were 
modeled on the less generous Massachusetts law, the percentage would be not over 
98. We may fairly assume that any state adopting a compensation plan would 
adopt a scale of benefits about equivalent to the scale employed in its workmen’s 
compensation law. Consequently, the probable amount of premiums in any state 
can be approximated by applying to 161% the experience differential for that state 
already calculated by the National Council on Compensation Insurance on a basis 
of 100 for New York. Since New York has the most generous workmen’s com- 
pensation law, it seems probable that the shift from liability insurance to compensa- 
tion insurance would increase premiums by no more than 61%.° 

These percentage calculations were made five years ago and I have no doubt that 
they would be somewhat changed by up-to-date figures. They would of course be 
changed by experience under a compensation plan. Mr. Sherman’s careful analysis 
of the committee’s report refers to the estimate of cost as “a promise” by the com- 
mittee. It will, I believe, be plain to a student of the report that it is simply an 
honest estimate. 

Mr. Sherman argues that compulsory insurance costs more than voluntary in- 
surance, because premiums have increased in certain Massachusetts zones. But the 
fact is that the average amount paid for losses per car has increased in Massachusetts 
about the same as elsewhere, so that the increase in premiums in such zones as 
Boston has been caused, not by increased losses due to the compulsory insurance 
law, but by a rearrangement of zones suggested by the more complete experience 
acquired under the law. I see no reason to conclude that the committee should 
have raised the estimate of premium cost for states other than Massachusetts on the 
ground that compulsory insurance costs more than voluntary insurance. 

Mr. Sherman’s other criticisms of the committee’s cost calculation should be 
carefully considered before rates are set under a working plan. It seems probable 
that if compensation is adopted it will be preceded by a more wide-spread adoption 
of compulsory liability insurance, under which the state and the insurance carriers, 
working together, could gather more data than the committee could gather and 
would therefore be able to make a closer estimate of the cost of compensation 
insurance. 

Fixing Rates: In Massachusetts the commissioner of insurance fixes the premiums 
for automobile liability insurance, while in Great Britain the companies continue to 
fix their own rates. For my part, I would be content to follow the British plan so 


®See CommitTee’s Report, appendix 29. Of course experience under a compensation !aw might lead 
to re-zoning. Even in Massachusetts, where there has been nearly ten years of experience under com- 
pulsory liability insurance, it might be found under a compensation plan that differences in the propor- 
tions of earners injured or in the amounts of earnings or in the seriousness of injuries required a re-zoning 
of the state. 
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long as competition fairly protected the motorists. But I doubt whether any state 
legislature would consent to do without regulation. If there is to be regulation I 
suggest that the carriers should maintain a rating bureau subject to state inspection 
and that the burden of disproving the rates should rest on the state. The un- 
fortunate result of the Massachusetts system has been to make the rates a political 
issue and hence to fix rates which are unfair to the insurance companies. 

Forcing Risks: In Massachusetis a motorist can apply to any company for a policy 
and if he is refused can ask the Board of Appeal to require the company to accept 
him. I would favor relying on the carriers to select their own risks, and I would 
require a motorist whom no carrier will insure to deposit cash or securities with 
the state authorities in lieu of taking out a policy. The carrier’s only reason for 
refusing to write a policy is that the risk is too great, so that if the applicant can 
find no carrier to insure him, it is best for the public that the alternative requirement 
of a deposit shall make it difficult for him to go on the road. If the carriers abused 
their power the Massachusetts system would have to be resorted to. 


3. Coverage 


Basis of Liability: A compensation plan can impose liability either on the owners 
of vehicles or on individual operators. The former seems better because the in- 
surance requirement can more certainly be enforced if policies cover cars rather than 
persons. 

The liability can be for injury “caused by the operation of the motor vehicle,” or 
for injury “caused by the operation of the motor vehicle and by its impact with any 
person or object.” For most accidents these two bases of liability would be the 
same, for in most accidents a car hits a pedestrian or another car or a stationary 
object and it is quite clear that the accident is caused by the car or cars creating the 
impact. But there are some cases in which a cause of the accident is a car not in 
the collision. For instance, if one car strikes a pedestrian while swerving from the 
blinding headlights or from the improper course of another car, the car which causes 
the swerving is certainly one of the cars causing the accident. A basis of cause alone 
would encourage every insurance carrier to look for some such primary cause in 
every accident, and it therefore seems to me that the necessity of impact should be 
added. If the basis were cause alone, there would be a strong tendency in the cases 
first litigated to identify cause with the theory of proximate cause familiar in the 
law of torts, and hence to confuse cause with negligence. 

Persons Compensated: Any plan would necessarily provide compensation to 
pedestrians. In fact, I believe that it would be reasonable to begin with pedestrians 
only and to extend coverage to others after a few years of experience as to cost 
and method of operation. Next come bicyclists, horsemen and occupants of horse- 
drawn vehicles, all of whom appear to be really in the same class as pedestrians. 
Occupants of motor vehicles present the most difficult problem. 
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I believe that the driver of a car involved in an accident should not receive com- 
pensation unless he has collided with another motor vehicle. If an operator can 
receive compensation for injuries received from driving his car into a lamp-post, 
the temptation to fraudulent claims will be very great. Of course two dishonest 
operators could stage a collision so that each would claim compensation, but such 
a fraud would be harder to commit and less likely to be undertaken. 

In states which now deny the liability of an operator for injuries to his guests, I 
suppose that a compensation law might deny compensation to passengers injured 
by collision with a stationary object. I understand that the guest statutes have been 
passed to prevent fraud, and of course the same kind of fraud, though requiring 
deliberate planning rather than subsequent mendacity, could be used to obtain 
money for guests under a compensation law. For my own part, I should not deny 
compensation to guests in such cases unless and until experience showed that fraud 
had become common. For example, it would be hard to exclude from benefits the 
passengers of a car which upset on a busy street in an effort to avoid a runaway 
trolley. A statute could not well be drawn distinguishing between such accidents 
occurring in the public eye and those occurring on back country roads where the 
dark designs of malefactors can be achieved in secret. 

It seems necessary to exclude the owner of a motor vehicle from compensation 
unless he is hurt in a collision with another motor vehicle, for to require the owner 
to carry accident insurance for his own protection would probably be unconstitu- 
tional. For injuries caused by collision with another car the owner would collect 
compensation from the carrier insuring the other car. The wise owner would in 
addition carry accident insurance to protect himself in cases not covered by his 
statutory policy. Indeed, this suggests the possibilities of law in a totalitarian state; 
the dictator could there require every inhabitant to take out an accident policy and 
most of the problems with which this article is concerned would vanish in a 
moment. 

Incidence of Liability: For injuries caused by the collision of two cars, the law 
can provide for the occupants of each car compensation from the carrier insuring 
that car or from the carrier insuring the other car, or a joint liability of both 
carriers for all injuries. In any event, the constitutional difficulty as to the owners 
should be remembered, as explained above. For collisions of three or more cars, 
somewhat similar principles would apply. The reader is referred to the committee’s 
report for a more detailed discussion.’” 

Hit and Run and Out-of-State Cars: There will of course be victims of accidents 
for whom even a compensation plan can do nothing. The victim of the hit and run 
driver will be as helpless as now. The victim of the out-of-state car will have to 
depend, as he now does, on an action of tort, unless the other state also requires 


* ComMITTEE’s REPORT, p. 139, 237 et seq. 
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compensation insurance.!?_ In other words a compensation plan will not plug up all 
the holes. But this is not a reason for refusing to plug up most of the holes, if 
the compensation principle makes a good plug as far as it goes. 

Consent of Owner: Nor will the principle of compensation without regard to 
fault benefit the victim of one driving without the consent of the owner of the car. 
If the driver is a thief or a totally unauthorized borrower, the victim will stand 
where he is to-day, that is, he will have his action of tort against the culprit and he 
will probably recover nothing. How the victim will fare if the car was driven by 
a son of the owner who borrows it without his father’s permission, or by a servant 
of the owner who extends a business trip to a joy ride, will depend on whether the 
compensation law makes any change in the pre-existing law as to liability because 
of agency or consent. Such a change is a matter really apart from the compensa- 
tion principle, though the adoption of that principle will focus attention on the 
questions of agency and of consent. Certainly there is a strong argument in favor 
of imposing liability, whether with or without fault, for the acts of a son or of a 
servant who habitually uses the owner’s car, for the victim of an accident in such 
cases is almost helpless in the face of any evidence which the defendant or his 
carrier may offer as to agency or consent. 

Property Damage: It will be possible to include damage to property in a com- 
pensation plan or to leave the owner of the damaged property to his action of tort 
or, conceivably, to eliminate all claims for such damage. The figures as to property 
damage gathered for the committee’s report are now a little stale, but they indicate 
a situation which I assume still exists. The number of property damage claims 
against insurance companies is more than twice the number of claims for bodily 
injury, though the money value of the property claims is only about one third the 
money value of the claims for bodily injury. In short, the number of cases of 
property damage is very great, but the amount involved in each case is relatively 
small. 

The objections to including property damage in a compensation plan are that 
to do so would considerably increase premiums and would greatly increase the total 
number of claims to be adjudicated. There are many accidents in which there is 
property damage but no bodily injury, and though the money amount of the damage 
could be more readily agreed on, there would still be many disputed cases, involving 
relatively small sums, to be decided by the compensation officers. On the whole, 
it seems to me better to leave the owner of injured property to his tort claim. The 
matter of serious social consequence is the physical injury of accident victims, not 
the replacement of clothes, watches or even automobiles destroyed by accidents. 
This solution would probably make the collection of small property damage claims 
more difficult than at present. Motorists with no property would continue to be 


" The figures cited in note 16, p. 129, of the Committee’s Report indicate that non-resident cars were 
concerned in the following percentages of 1930 accidents: California 1.2; Connecticut 10.9; Massachusetts 
6.5; New York 1.7; Rhode Island 11.7. 
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irresponsible, and there might be a tendency among those with property to draw the 
line at an extra premium for property damage liability. Consequently the man who 
suffered a small property loss of say $100 or less, finding an individual much less 
generous than an insurance company, would incline to pocket his loss rather than 
to sue. 

Subrogation: There are cases in which the carrier writing a compensation policy 
could properly be subrogated to the common law rights of the accident victim against 
a third person. For example, if an automobile accident were caused partly by a 
trolley car, the carrier which paid compensation to the occupants of the automobile 
could be given the right to recover from the trolley company, in an action of tort 
for negligence, the amount of compensation so paid. 

If any right of subrogation were given, the law should make it clear that the trial 
of the action to enforce this right was not to bring up the very questions of 
negligence which the compensation plan was intended to abrogate. Hence there 
should be no right to proceed by way of subrogation against other persons involved 
in the accident whose negligence may be found to have caused the accident. 

Schedule of Benefits: It is probable that any state adopting a compensation plan 
would provide for wage earners a schedule of benefits similar to that of its work- 
men’s compensation law. By analogy, those in gainful occupations, but not employed 
by others, would receive similar benefits. Since there would certainly be a maximum 
weekly benefit, the man who earns a substantial income, say $5,000 or more a year, 
would receive under a compensation plan less than the amount of his verdict should 
be under the present law if he could prove negligence and a loss of earnings. How- 
ever, the number of such victims is comparatively small’? and the number who can 
collect enough money to compensate for actual losses in serious cases is very much 
smaller. The man with a substantial income can, for a very small premium, carry 
accident insurance for his own protection. All things considered, I find that my 
heart cannot bleed profusely for the well-to-do citizens who would lose a few 
possibly enforcible claims for large damages and would procure instead truly 
enforcible claims for small sums. 

The weekly amount to be paid to non-earners is a serious problem. The com- 
mittee has suggested arbitrary sums, since it would certainly be difficult to find, for 
instance, the money loss caused by a housewife’s illness. Of course the fixing of 
arbitrary sums would save a great deal of dispute, and for that reason the principle 
might even be extended to earners. In the long run it might well be better to fix 
a uniform weekly benefit for all earners. The argument against this is that it would 
encourage malingering by those earning small wages. 

Permanent partial disability cases would of course cause trouble just as they do 
under workmen’s compensation laws. In the committee’s estimate of premium 
costs, the compensation for such cases makes up about half of the total compensa- 


” Of the earners investigated by the committee who were injured but not killed, 73% earned $37.50 a 
week or less. See CommitTee’s Report, p. 71, note 1. 
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tion, though the number of cases of permanent partial disability is less than a 
fourth of the total number of compensable cases. Under any system, the amounts 
awarded for permanent partial disabilities tend to become really lump sum awards 
paid in instalments and stated as so many weeks of a given percentage of the payee’s 
earnings. Under an automobile compensation plan, non-earners would be especially 
tempted to exaggerate the extent of their permanent partial disabilities, because 
there would be no evidence of subsequent earning power to check their claims. 


4. Administration 


Adjudication of Claims: Under a compensation plan claims would be adjudicated 
by an administrative board with the help of referees. Possibly the existing workmen’s 
compensation machinery would be increased to take in the new kind of cases. A 
system of agreed settlements should be able to dispose satisfactorily of a very large 
number of cases, for it would not be necessary to protect the claimant from the 
carrier as solicitously as the workman, who fears the loss of his job, is now protected 
in many states from the danger of unfair settlements. 

As under workmen’s compensation, the duration and the extent of disability 
would be the facts most often to be found by the referees. And as under workmen’s 
compensation, the finding of fact would often be an informed guess, based on 
conflicting medical testimony and with a tendency to favor the claimant. In this 
respect referees are like juries, except that a referee soon learns a good deal about 
his job, while a juryman is often selected for his ignorance. 

Choice of Physicians: One of the most serious difficulties of a compensation plan 
would be caused by the necessity for allowing injured persons to choose their own 
physicians. It is perhaps reasonable to require the injured workman to submit to 
the care of the physician furnished by his employer or by his employer’s carrier, 
though this has led to one-sided medical testimony before referees and to the evils 
of insurance clinics. But when a man is injured in the street by a total stranger, 
certainly the law could not reasonably require him to submit to the care of the 
stranger’s physician. In the case of an earner, the right of a motor victim to choose 
his own physician would be no more and no less objectionable than the similar right 
now enjoyed in some states by injured workmen; if the carrier’s physician were 
promptly notified and were allowed to make periodic examinations, there would be 
real protection to the carrier. But where the injured person was not an earner, the 
desire to hold his job and to receive full wages would not impel him to get out of 
bed, and the-danger of malingering and of exaggeration would be greater. This 
is a serious matter which must be frankly faced in the framing of an automobile 
compensation law by giving the carrier’s physician sufficient chances to check, and 
perhaps by reducing the compensation payable to non-earners after a certain number 
of weeks. 

Fraud: Except for the problem raised by the choice of physicians, and that is 
serious, I see no reason to suppose that compulsory compensation insurance would 
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be more conducive to fraud than compulsory liability insurance. Under either 
system the motor victim would know that he has a carrier to look to. Whenever 
there is liability insurance the carrier now pays in the great majority of cases, 
apparently with little reference to negligence except as it controls the amount paid. 
In short, as soon as the victim finds that the motorist is insured, he concludes that 
Santa Claus will come to his house in due course, and that happy Christmas state 
of mind does not depend on the kind of insurance or on the universality of insurance 
among the motorists of the state. 

Litigation: A sound argument for a compensation plan is the congestion of court 
calendars by accident litigation in the large cities. Compulsory liability insurance 
increases this congestion and of course increases with it the delays of trial litigation 
of all classes. To remove automobile accident trials from the courts will reduce 
their trial business in the big cities by from one-fifth to one-half. Of course an 
alternative is to increase the numbers of judges and of court rooms. This will appeal 
to those who are completely satisfied with the present system, but not to those who 
hesitate to fasten on us new office holders whom it will be difficult to dislodge if 
the system is changed. 

The proportion of automobile accident claims tried is small. For example, in 
1930 the Travelers Insurance Company paid only 2% of 24,744 public liability claims 
in pursuance of verdicts."* The number of claims tried for property damage alone 
is very small indeed, and it must be realized that under a compensation plan cover- 
ing only bodily injuries, suits for property damage alone would almost cease to 
exist, for in most cases it would not pay to bring suit for the small sum involved, 
and it would no longer be possible to carry a property damage claim to victory on 
the coat tails of a claim for nervous shock or for night sweats. 

The value of a compensation plan in relieving court congestion lies in the relief 
from delay extended to all classes of civil cases as well as in the relief extended to 
the automobile accident cases which reach trial. 

Under a compensation plan there would at first be a good deal of litigation to 
settle the meaning of the statute. If cause alone were the basis of liability, I should 
expect litigation on that score to continue for a long time and to be considerable. 
In any event, there would always be appeals from the compensation board to the 
courts on questions of law, as there are now under the workmen’s compensation 
laws. Aside from the basis of liability, I should expect these appeals to be concerned 
chiefly with the medical testimony in permanent partial disability cases and with 
the allocation of liability in cases involving more than one carrier. I should expect 
the litigation, when the law was well under way, to be no greater in proportion to 
the number of claims than in workmen’s compensation.’* All of this litigation 
would be without juries. The volume of it in comparison with the volume of present 
automobile accident litigation is a matter of conjecture; my conjecture is that it 
would be very much less. 


% ComMITTEE’s REPORT, p. 24, note 9. ™ See ComMITTEE’s REPoRT, p. 161, note 8. 
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III. Summary 


Every motorist should be required to insure against his liability for personal 
injuries and death, because experience shows that this is the only way to protect 
the public. If the state is to control the premiums, the political mistakes of Mas- 
sachusetts must be avoided. For automobile accidents, a system of compensation 
without regard to fault, administered like workmen’s compensation, would be better 
than the present system of liability for negligence only; because it is no longer 
realistic to apply the negligence test to automobile accident compensation; because 
such a system would more fairly distribute losses, particularly in serious cases; be- 
cause payments would be prompter; and because the courts in the large cities would 
be relieved of a mass of litigation which is no longer suited for jury trial. The most 
serious problems are to estimate the cost of premiums, to prevent the fixing of 
premium rates from becoming a political issue, and to minimize fraudulent claims, 
especially by non-earners. 











GROUNDS FOR OPPOSING THE AUTOMOBILE 
ACCIDENT COMPENSATION PLAN 


P, TecumszH SHERMAN*™ 


Three particular evils incident to the holocaust of personal injuries caused by the 
operation of swift-moving motor-vehicles on our streets and highways are now 
exciting loud demands for remedies, namely: (1) That the victims of wrongful 
injuries by motorists are often without practical redress, because the wrongdoers are 
financially irresponsible; (2) that the present law of liability for damages, based upon 
negligence, is difficult of application to motor-vehicle accidents; and (3) that the 
administration of such law by courts and juries is expensive, slow and haphazard in 
its results, and is seriously congesting the courts in many jurisdictions. For each of 
these evils specific remedies are being tried or proposed. Compulsory insurance of 
compensation “regardless of fault”—much as under the workmen’s compensation 
laws—is now held out as a panacea for them all. To point out reasons for the 
belief that such proposed cure-all could not even approximately fulfill the promises 
held out for it and is also undesirable on account of the specific evils its adoption 
would produce is the purpose of this article. 

As a preliminary it needs to be noted that compulsory insurance alone, without 
change in the liability law or its administration, is proposed, and has been adopted 
in Massachusetts and some foreign countries, as a remedy for the evil first above 
mentioned. To that theoretical remedy there are specific objections and criticisms 
which apply also to the compensation plan here under criticism; but since they have 
been indicated in previous articles in this series’ they will not be repeated here— 
though they should not be ignored.? 

Further it needs to be mentioned that various plans of compulsory automobile 
compensation insurance have been proposed, in legislative bills and otherwise, differ- 
ing widely among themselves both in major and minor features. To discuss them 
all in sufficient detail to expose their respective demerits would be impracticable. 


* Member of the New York State Bar since 1890, practising in New York City, and specializing in 
casualty insurance law. Commissioner of Labor of the State of New York, 1905-1907. Consulting counsel 
to the Association of Casualty and Surety Executives since its organization in 1929. Author of many 
addresses, articles, and other writings on workmen’s compensation and social insurances. 

* Problems arising under the Massachusetts Act are discussed in Blanchard, Compulsory Motor Vehicle 
Insurance in Massachusetts, supra p. 537, and Carpenter, Compulsory Motor Vehicle Insurance and Court 
Congestion in Massachusetts, supra p. 554. 

* For an outline of the objections to compulsory automobile “liability” insurance, based upon Massachu- 
setts experience, see Critique of Massachusetts Automobile Liability Insurance, by Edward C. Stone, United 
States Manager, Employers’ Liability Insurance Corporation, Ltd. (Ass’n of Casualty and Surety Executives, 


N. Y., 1935). 
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However, in 1932, a strong Committee of the Columbia University Council for Re- 
search in the Social Sciences formulated a plan, complete in all essential details, 
which may be taken to present the best thought of the advocates of compulsory com- 
pensation insurance. What follows is an analysis of and an exposition of the objec- 
tions to this particular plan. It is hoped that it will be sufficient to indicate the 
demerits of compulsory insurance of “compensation” for automobile accidents in 
general and under all plans.* 

The plan formulated by the Columbia University Committee would impose upon 
the owner of every motor vehicle a liability (the payment of which he would be 
required to secure by insurance) for “compensation” for every “accidental injury,” 
fatal or non-fatal, to a person, including any passenger in the vehicle other than the 
owner himself or the operator, “caused by the operation of” such vehicle while it 
is operated by the owner or by another with his consent, express or implied. In 
case two cars are involved in an accident the owner of each car would be liable 
for injuries to the passengers in his own car and for injuries to the owner or operator 
of the other car. In case more than two cars are involved, the owner of each car 
would be liable for injuries to the owner or operator of each of the other cars, jointly 
with the owner of the remaining car or cars. 

A fundamental objection to this plan is that it would impose upon the owner of 
every motor vehicle a liability for injuries to others “regardless of fault.” Under the 
specifications above outlined, a motor vehicle owner would be liable for injuries to 
strangers, although due entirely to the misconduct of such strangers, utterly regard- 
less of what the latter might be doing. If the driver of an insured car, speeding far 
on the wrong side of the road, while seeking to escape pursuit by a traffic police- 
man, should collide with another car, properly operated, and thereby be injured, 
the owner of such other car would be liable for the injury. Similarly a drunken 
driver would be entitled to compensation (from the owner of the other car) for 
any injury resulting from his running down another car; and drunken guests and 
guests riding knowingly with a drunken driver would be entitled to compensation 
(from the owner of their car) for all injuries thereby incurred. A car load of people 
could knowingly go on a ride with an unlicensed driver, connive at reckless viola- 
tions of rules of the road, engage in such extra-hazardous performances as rum- 


® See REPORT BY THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS TO THE COLUM- 
BIA CoUNCIL FoR RESEARCH IN THE SociAL SctENcES (1932). For a criticism of the entire report, covering 
both its findings and conclusions, see pamphlet by the writer of this article, Comments on Report by the 
Committee to Study Compensation for Automobile Accidents (Ass'n, of Casualty and Surety Executives, 
Ni. X.;2932): 

Nore. For the text of the committee’s outline of its plan, see 4 Note on the Automobile Compensa- 
tion Plan, supra, p. 579. Eb. 

“For other criticisms of this and other plans of compulsory automobile compensation insurance, see 
Austin J. Lilly, General Counsel, Maryland Casualty Company, 4 Brief Statement of Certain Points in 
Opposition to Compulsory Compensation Insurance for Motor Vehicle Accidents, (1930) 16 A. B. A. J. 
756; Michelbacher, Report of the Committee to Study Automobile Accidents (Book Review) (1932) 18 
Proc. Casuatty AcruariaAL Soc., Pt. II, p. 470; and Melvin, Compulsory Compensation Automobile 
Insurance (1934) 6 N. Y. St. Bar Ass’n Buti. 268. 
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running, etc., and yet all be insured against risks of collision with other cars, and all 
except the owner and driver be insured against all other risks. 

And similarly as to pedestrians: If a sot should stagger against the side of a slowly 
moving car and subsequently die from delirium tremens, “lit-up” by the shock, his 
widow would be entitled to a pension from the owner of the motor vehicle involved. 
If a thug or hold-up man, in an effort to make his “get-away,” should dash into the 
street, regardless of the traffic, and be permanently disabled by colliding with a 
carefully driven car, the owner of such car would be liable to him for a pension for 
long years or for life, probably payable without intermission during any term the 
injured man might serve in prison. Likewise injuries to a “jay-walker,” resulting 
merely from a stumble or fall in an effort to dodge a passing vehicle, without actual 
collision, might (by analogy to workmen’s compensation) be held to be compensa- 
ble, at the expense of a stranger or strangers absolutely free from fault. 

It is emphatically insisted that this goes much too far; that it would create a 
régime of individual irresponsibility which would be demoralizing and the opposite 
of conducive to accident prevention, that it would induce a multitude of fraudulent 
abuses and impositions, and that it would subject the great body of careful and com- 
petent motorists to a grossly unjust and oppressive charge. That it would be satis- 
factory to the public generally (no small proportion of whom are careful and com- 
petent motorists) is simply inconceivable. 

It has been contended that there are precedents for the imposition upon motorists 
of a liability “regardless of fault” in some of the European laws. But such contention 
is erroneous. Under some European laws the owner or operator of a motor vehicle 
may be liable “without fault,” but under none is he liable “regardless of fault” on 
the part of the person injured, whether passenger or pedestrian. 

Then it is contended that the workmen’s compensation laws are closely analogous 
precedents for such an imposition of a liability regardless of fault as here proposed. 
In fact, however, the differences far outweigh the analogies. Under the workmen’s 
compensation laws the employer is liable “regardless of fault” only to his own 
employees and while they are acting within the scope of their employments, sub- 
ject to his orders, whereas, under this plan a motorist would be liable to strangers 
whatever they might be doing. To illustrate: 

Suppose an employee, to whom the care and custody of an insured car has been 
confided, takes it out of the garage at night, against his employer’s orders, goes on 
a “joy-ride,” through his own fault collides with and smashes up another car and 
is injured in the collision. Under such circumstances, under the workmen’s com- 
pensation law, the employer would not be liable to the employee, whereas, under 
this proposed plan of compensation, the wronged stranger would. 

It may be objected to these criticisms that the injustices under this plan would 
not fall upon unoffending motor vehicle owners individually, as above indicated, but, 
through the operation of insurance, would be spread out among motorists generally. 
To an extent, that is true. Yet the burden of the cost of the insurance would fall 
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unduly on the unoffending motorists. The plan, with the coverage proposed, would 
not approach to that degree of average justice which characterizes workmen’s com- 
pensation. Rather it would amount to a wholesale shifting of the major responsibil- 
ity for the economic consequences of wrongdoing on the highways from the 
wrongdoers to the unoffending. The insurance would merely disguise and mitigate 
the consequences of this underlying vice. 

A more strictly practical objection to this plan is that under it the conditions to 
the right to compensation would be about as uncertain, difficult to apply correctly and 
administer fairly and litigation breeding as are the conditions to the right to dam- 
ages under the existing liability law—faults which this plan is held out to avoid. 
The following analysis of the specifications of coverage under this plan, above out- 
lined, support this proposition. 

Take, first, the phrase “caused by the operation of.” Presumably that phrase 
would exclude injuries incurred in the maintenance and repair of motor vehicles 
and in the loading and unloading of motor trucks. But how about falls in entering 
or alighting from a stationary vehicle, fingers of passengers jammed in doors or 
windows and other injuries of like character? Then there arises the question 
whether injuries resulting from collision with a stationary vehicle (e.g., when prop- 
erly parked by the curb) would be construed to be “caused by the operation of” 
such vehicle. If so construed it would have the obnoxious result cf making the 
unoffending owner of a parked car liable for compensation for injuries to the driver 
of another car who should run it down; whereas, if construed not to be so caused, 
this plan would work iniquitously, for, if passengers seated in a parked car should 
be injured when run into by another, insured car, driven by its owner, they would 
be absolutely without redress, since there would be no one liable to them for “com- 
pensation” and his insurance would exclude all other liability on the part of the 
driver causing the injuries. 

Then, it is to be noted that all “accidental injuries” would be covered, without 
restriction to accidents “by collision” or “of violence.” Construed as are workmen’s 
compensation laws, this would mean that, save as to owners and operators, such 
injuries to persons riding in automobiles as result from insects, cinders or grit in 
the eyes would be covered, as also would injuries due to fright or shock from merely 
seeing or narrowly avoiding an accident, including the aggravation or acceleration 
thereby of preéxisting diseases and infirmities. That would make motorists liable 
for many injuries for which now, generally, there is no liability, even where the 
motorist is at fault, and would give rise to much litigation over doubtful claims. 

Further, according to the specifications of coverage above outlined, the owner 
would be liable for and the required insurance would have to cover compensation 
for injuries to all occupants of his car, except himself and the operator. The pro- 
priety of thus excluding the owner and operator from the coverage is not questioned. 
But the exclusion of the “operator” would create a fertile cause for litigation. Who 
would be the excluded “operator” where the owner confides the operation of his 








602 Law anp ConTEMPORARY ProBLEMS 


car to one person and that person permits another to drive it? And in unwitnessed 
accidents, where all the occupants of a car are thrown from their seats, it would 
often be impossible to ascertain truly which one of the lot was the operator. On the 
other hand, the expediency of requiring that the insurance “shall” cover all occupants 
of the car, other than the owner and operator, is highly questionable. Under the 
insurance laws of nearly all the Canadian Provinces, coverage of injuries to members 
of the owner’s family is prohibited, and, under the Massachusetts compulsory auto- 
mobile insurance law, as well as the Canadian laws just cited, liabilities for injuries 
to “guest-occupants” of the insured’s car need not be covered—on account of the 
prevalence of collusive claims for such injuries. By its coverage in this respect, this 
plan would offer wide opportunities for successful but false attribution of injuries 
to automobile accidents. Then take the case where a chauffeur, using a car with 
the owner’s consent, takes on guests of his own, against the owner’s orders, would 
the owner be obligated to insure them against injuries, regardless of their faults? 
That would be going to an unconscionable extreme in the way of vicarious liability. 
These objections, it is true, could readily be avoided by amendments to the plan; 
but such amendments would necessitate exclusion from the protection of the pro- 
posed insurance of quite a large proportion of those injured in automobile accidents; 
and such excluded cases, when added to others to be noted later, would go far 
toward nullifying the claim for this plan that it would assure some compensation to 
approximately all victims of automobile accidents. 

Again, according to such specifications, there would be no owner’s liability and 
consequently no insurance of compensation for injuries caused by a motor vehicle 
when operated without the owner’s consent. Thereby not only would the victims 
of accidents caused by stolen cars be unprotected, but also, in many jurisdictions, the 
victims of cars operated in violation of the owner’s confidence where the owner has 
confided his car to another for safekeeping only or for use only for a special purpose 
or on a special occasion. Consequently there would be many cases where the com- 
pulsory insurance would not assure redress and also a large volume of litigation over 
the question of fact: Was the car being operated with the owner’s consent? 

Finally, according to such specifications, the owner’s liability, and the insurance 
required of him, would apply to and cover “personal injuries” only, to the exclusion 
of “property damage.” To such restriction of coverage there are a number of 
objections. It would necessitate separate proceedings, in different tribunals, on 
claims for personal injuries and property damage arising out of the same accidents, 
thereby multiplying litigation. And it would have the inequitable result that where 
a personally irresponsible owner of a compulsorily insured “flivver,” driving reck- 
lessly, should run into and wreck an expensive car and himself suffer injury from 
the collision, the owner of the expensive car would be without redress for the 
wrong done to him, but nevertheless be liable for the injury to the wrongdoer. Yet 
there is no alternative to such discrimination, except to extend the liability and 
insurance under this plan to cover “property damage” (possibly subject to limits) 
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“regardless of fault”—which would immensely increase the cost of the insurance, 
and multiply the difficulties and expense of administration and adjudication. 

Passing to another point: It is proposed that the “compensation” under this plan 
shall be scaled, limited and payable periodically as under the workmen’s compensa- 
tion law of the particular state, the scale to be based upon a percentage of “earnings,” 
with the substitution of arbitrary amounts for injuries to “non-earners.” 

The idea of thus substituting specific “compensation” payments for motor-vehicle 
injuries in place of the “pot-luck” verdicts of juries in damage suit litigation, has 
much to commend it to practical minds. But there is what has so far proved to be 
an insuperable difficulty in devising a formula for such payments that, in actual 
practice, would be fairly equitable, popularly satisfactory, capable of reasonably cer- 
tain application and not too much open to abuse. The formula adopted in the 
plan under criticism might be reasonable in application to such of the injured as are 
employed at wages; but it would be replete with faults in application to the majority 
of the injured. To illustrate: 

Compensation to wage-workers is payable during “disability for work” resulting 
from the injury. That formula cannot be applied to injuries to infants, invalids and 
the superannuated—already incapable of work before the injury. How, then, define 
or measure the additional “disability” throughout the continuance of which such 
persons would be entitled to compensation? Where an employed workman is in- 
jured, there is an incentive to return to work, in order to regain full wages; such 
return is almost always readily observable; and the compensation stops when it 
ought to. But where an unemployed person is injured there is generally no work 
to return to, the compensation is often pure gain, and there is a strong incentive to 
prolong seeming disability. And what is there to prevent injured housewives and 
invalids from resuming their accustomed activities in the privacy of their own homes 
and yet continuing to draw compensation for alleged disability, fraudulently, for 
weeks or months. “Profits” as a basis for computing compensation to the self-employed 
would be more difficult to ascertain than are “wages.” No reasonable formula for 
measuring compensation for injuries to housewives has yet been invented. And, 
finally, it is worse than doubtful whether the equality of compensation for young 
persons, regardless of differences in their capacities and prospects, and for persons 
with high earnings, regardless of immense differences in their losses, would meet 
with public approval. 

These difficulties and defects in its formula for measuring compensation do not 
of themselves condemn this plan; but they would make it a doubtful experiment; 
and they make it certain that, in comparison with workmen’s compensation, this 
plan would entail much more litigation, be open to a far greater volume of im- 
positions and abuses, be much more expensive to administer and give rise to even 
more insistent and persistent demands for liberalization of the benefits. 

As a remedy for the faults attributed to the present system of court adjudication 
of claims for redress for automobile accidents, it is proposed in this plan to substitute 
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a system of summary administration—generally free from restraint by common law 
rules of evidence or procedure—by a special board created for the purpose, with the 
assistance of such referees and clerks as may be needed—as under the workmen’s 
compensation laws. Several advantages are claimed for this proposal: 

First. An unquestionable advantage is that it would afford some relief to courts 
and juries from the oppressive burden of vexatious automobile accident litigation. 
But it would not do so to the extent that might be assumed upon first impression. 
The following kinds of automobile accident cases would still remain to burden the 
courts and juries, namely: (1) All claims for “property damage.” (2) Claims for 
personal injuries caused by illegally uninsured cars, “out-of-state cars” permitted to 
operate without insurance in conformity with the state law, or cars operated with- 
out the owner’s consent. (3) Claims for injuries to owners and operators of and 
passengers in automobiles resulting from collisions between automobiles and railway 
trains, street cars, horse-drawn vehicles or obstructions on or defects in the roads. 
(4) Actions for damages (some in the federal courts) against residents of the state 
for injuries from accidents occurring outside the state. (5) Probably some “subroga- 
tion suits” by insurance carriers, for reimbursement for compensation paid, against 
“third parties” liable for negligence. And, on the other hand, such relief to judges 
and juries as should actually result would be offset by the imposition of a novel and 
vexatious burden on the public resulting from the multiplied, though simplified, 
litigation in the new forum to be created. In 1930, under the New York Workmen’s 
Compensation Law, there were 439,000 hearings before referees. Since serious in- 
juries by automobile accidents are about as numerous as those by occupational acci- 
dents,® and the issues that would be involved in claims under this plan would, as 
hereinbefore and hereinafter indicated, be more complex than those involved in work- 
men’s compensation cases, it is probable that the volume of hearings entailed by this 
plan, requiring attendance of parties, witnesses and doctors, would be so great as to 
be a public nuisance. It is true that the volume of hearings under New York 
workmen’s compensation practice is needlessly excessive and could be reduced by 
limiting hearings to controverted cases. But the influences that have brought about 
such a burdensome administration in New York would be likely to bring about 
similar results under automobile accident compensation anywhere. And even under 
better administration the volume of compensation litigation in this novel forum 
would be oppressive. 

Second. Further, it is commonly assumed in favor of this proposed procedure 
that it would operate promptly, smoothly, and with relatively few controverted 
cases and such fair adjudications as generally to satisfy reasonable minds. Such 
assumption is based upon a false analogy between workmen’s compensation for 
occupational injuries and the proposed compensation for automobile injuries, and 


®In Massachusetts, for the twelve months ending June 30, 1933, 31,769 “tabulatable injuries” (162 
fatal) by industrial accidents were reported, whereas, for the calendar year 1934, there were 921 “fatalities” 
and 53,055 “injuries” by automobile accidents reported and about 60,000 claims made for injuries by such 
accidents. 
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upon a lack of appreciation of the actual results of this practice in the field of 
workmen’s compensation. On the one hand, under automobile compensation, 
doubtful questions of fact would be relatively far more frequent than under work- 
men’s compensation, and the practical difficulties of ascertaining the facts would be 
far greater. In a larger proportion of cases there would be no impartial witnesses 
of the alleged accidents available. There would be more collusion between the in- 
sured and claimants—who, in large proportion, would be guests and members of 
the insured’s own families. There would be no employers concerned to certify to 
earnings and to control the facts as to absence from work. And the claimants would 
include a far larger proportion of invalids and the aged, with alleged aggravations 
of preéxisting ailments, difficult to prove, disprove, measure or control. On the other 
hand, while, under workmen’s compensation, this plan of administration does result 
in prompt awards of redress to the injured, that result is effected largely by presum- 
ing claims to be valid, without regard to the weight of evidence, giving claimants 
the benefit of every doubt. The effect, in practice, has been to extend workmen’s 
compensation for occupational injuries beyond its logical purview and intent, far 
into the fields of health, old-age, survivors’ and unemployment insurance. That 
may be tolerable as between employers and their employees. But it almost certainly 
would be intolerable as between motor-vehicle owners and all the unfortunates who 
might make claims against their automobile compensation insurance. In the minds 
of those who have closely observed experience in the field of workmen’s compensa- 
tion, there is a strong reaction in favor of a return toward more strictly judicial 
practices; and the present proposal to extend disregard of evidence, in favor of 
indiscriminate relief to those who claim to suffer injuries on the highways, at the 
expense of a class vicariously held to be collectively responsible, is a cause for alarm. 
Reasonably it is to be feared that the election to resort to such radical and un- 
precedented means for relief from the existing faults of court procedure, in lieu of 
seeking means to simplify and improve such procedure, would be a very unfortunate 
leap out of the frying pan into the fire.® 

A vital feature of this plan is that this liability for “compensation,” if duly in- 
sured, would be “exclusive,” that is, it would be in lieu of all other liability for 
compensation or damages for personal injury or death caused by the operation of 
the insured motor vehicle. This is as it practically must be, since, unless the liability 
be “exclusive,” that is, if the injured should be given the option either to accept 
compensation or to sue for full damages under the present liability law, the result 
would be, to increase the existing volume of litigation and to raise the cost of the 
insurances needed by motorists for protection against the alternative liabilities to 
manifestly prohibitive levels. Moreover it would be shamefully inequitable to hold 
motorists liable in full damages for injuries found to be due to their faults and yet 
mulct them heavily to compensate for injuries attributable to the faults of the 


° As to the alternative of simplifying and improving court procedure, see Mass. Jup. Councit, FourtH 
Report, 1928. For a discussion of recent measures to combat court congestion in Massachusetts, see Car- 
penter, Compulsory Motor Vehicle Insurance and Court Congestion in Massachusetts, supra, p. 554. 
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injured. But such exclusive compensation, with limits as proposed in this plan 
(although such limits are so high as to threaten an intolerable cost), would result 
in a denial of adequate redress for many grievous and flagrant wrongs. Where a 
successful business executive, artist or professional man is killed or permanently 
incapacitated, the compensation might amount to less than 10 or 20 per cent of the 
economic loss. It is questionable whether, in this respect, the plan would meet with 
public approval. Certainly it would result in perpetual political agitations for 
progressive “liberalization” of the benefits. 

In the Report of the Columbia University Committee, in which this plan was 
presented, it is contended in its favor that the plan “would make it reasonably 
certain that all persons with appreciable injuries would receive some compensation.” 
That contention has a strong popular appeal. But it is highly exaggerated. This 
plan would guarantee no compensation or redress to the victims of uninsured “out- 
of-state cars” (that is, cars registered in other states and permitted to operate without 
compliance with the local insurance law), of “bootleg-cars” (that is, cars uninsured 
in violation of law), of cars being used without the owners’ consent, of unidentified 
“hit-and-run cars,” of cars insured by insolvent insurance carriers, and (in many 
jurisdictions) of cars owned by the state and its subdivisions while operated for 
governmental purposes, or to owners and operators injured in single car accidents. 
Moreover, if some objections to the insurance coverage proposed under this plan, 
hereinbefore noted, are to be avoided by amendments, other large classes must be 
excluded. 

Such gaps in the promised protection are no small matter. Even in well-policed 
Massachusetts, “bootleg cars” are estimated to be numbered by thousands. And 
touring cars are numbered by hundreds of thousands, not to mention cars that 
occasionally cross state lines in local traffic. Of the total number of cars involved 
in the reported accidents in Connecticut in 1932, over 13 per cent were owned “out- 
of-state”; and in Rhode Island in 1930 over 20 per cent of reported automobile 
fatalities were caused by “out-of-state cars.” 

In this connection it is to be noted that the plan is ambiguous as to the liability 
law to which “out-of-state cars,” uninsured in compliance with this plan, would be 
subject in a state in which the plan should be adopted. If their owners should be 
treated as in default, and held personally liable for compensation regardless of 
fault, or for full damages for fault, at the option of the injured person, the lot of 
the out-of-state motorist would be perilous indeed; whereas if they should be subject 
to liability for fault only, there would-be a big gap in the promised protection of 
“compensation regardless of fault” for the public of the state. And in either case 
there would be no protection against financially irresponsible owners of “out-of-state 
cars,” uninsured in any form, and no guarantee of redress to passengers in “out-of- 
state cars” when injured through the negligent operation of cars duly insured in 
accordance with this plan. Such unsatisfactory condition would continue until the 
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plan should be adopted throughout the states generally—a contingency which, it is 
submitted, is at the least remote. 

The authors of this plan claim that the insurance it would require of motor 
vehicle owners could be provided either (1) by private companies; (2) by private 
companies and a competitive state-fund; or (3) by a monopolistic state-fund; pre- 
sumptively as under the workmen’s compensation law of the particular state. This 
proposition ignores the fact that the automobile is a vehicle with a wide range of 
movement and calls for a nation-wide, uniform system of insurance, effective to 
cover liabilities under the varying laws of the several states, to the end that the 
motorists everywhere may readily obtain, and thereby be induced to obtain, in- 
surance that would everywhere protect both themselves and the public. But state- 
funds are ill adapted to function outside of their home states; and a requirement of 
insurance in different carriers in different states would create a condition of con- 
fusion and inadvertent defaults manifestly disadvantageous for motorists and the 
public alike. Practically, therefore, this plan does not permit of the options men- 
tioned but would necessitate either a régime of insurance in competing private 
companies, functioning throughout the country generally, or a national public in- 
surance fund. To those who are opposed to “state insurance,” this is no objection 
to the plan. But it would preclude resort by the several states to state-fund insurance 
monopolies as a method of reducing the insurance cost—a method which, in the 
writer’s opinion, is delusory but which commands much popular credence. 

This leads to the question of cost. 

This plan of compensation has a strong popular appeal, since it promises lots of 
“easy money” to pretty nearly all sufferers from motor vehicle accidents. But a 
drawback is that the motor vehicle owners, whose money it is proposed to distribute 
thus lavishly, may rebel at the cost. The cost therefore looms up as a critical 
question. 

Estimates of the cost by competent actuaries have been unobtainable, such ex- 
perts not daring to estimate it because of the large number of uncertain factors and 
the lack of any sufficiently analogous experience upon which to base calculations. 
Experience under compulsory liability insurance in Massachusetts is not analogous, 
particularly because of the differences in coverage and because under the Massachu- 
setts plan the compulsory insurance is limited in amount to $5,000 for injury to any 
one person and to $10,000 for all injuries resulting from any one accident, whereas 
the insurance required under this plan would be unlimited or practically so. And 
experience under workmen’s compensation is only remotely analogous, owing to 
differences, under this plan, in the character of the accidents covered and of the 
persons affected and in other features hereinbefore noted. Moreover under work- 
men’s compensation the cost of the medical benefits has not yet become stable but 
generally is still progressively increasing. In Massachusetts, between 1915 and 1930, 
the cost of the medical benefits under workmen’s compensation increased some 450 
per cent. In New York, from 1919 to 1928, such cost increased from $3,414,226 to 
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$9,731,081; and now a further increase (relatively to the number of compensable in- 
juries) seems to be impending. The fact that such a progressive increase in the 
cost of the medical benefits might prevail under this proposed plan makes it hope- 
lessly impossible to estimate even remotely what such cost might eventually amount 
to. And it would be a major item in the total cost. 

Notwithstanding such deterrents, the Report of the Columbia University Com- 
mittee presents an estimate, based upon some actuarial advice, to the effect that 
the compulsory insurance, under this plan, of compensation with the New York 
scale of benefits, would cost only about 1.61 times the cost of compulsory automobile 
liability insurance under the Massachusetts plan. Prima facie that seems encourag- 
ing. But Massachusetts experience indicates that the mere adoption of compulsory 
insurance, where voluntary insurance now prevails, would result in an increase in 
the pure loss-cost of /iability insurance, fairly moderate in rural districts but possibly 
running up closely to 100 per cent in congested urban and suburban districts. 
Manifestly a charge on motorists of 1.61 times twice the rates for automobile insur- 
ance that now prevail in New York City, for example, would be staggering. More- 
over the writer has checked up the Committee’s estimate, also with some actuarial 
advice, and seriously questions the figure 1.61 in such estimate, on the ground that 
it is based upon inadequate allowances for the cost of the medical benefits and of 
impositions upon the cash benefits, in excess of those incident to workmen’s compen- 
sation, to which the plan of compensation would be open. 

Lack of space forbids a more detailed discussion of this question of cost. But, in 
conclusion, it may be asserted with confidence that there are good grounds for the 
belief that it is beyond human capacity to prognosticate even approximately what 
the cost of insurance under this plan, if ever adopted, would amount to in a few 
years, when “claim consciousness” is aroused. And, however that may be, certainly 
there is no basis for a reasonable assurance that such cost would not so far exceed 
the estimate above criticised as to be far beyond the means of a large proportion of 
those who now benefit from the use of motor vehicles. 

In addition to the objections to this plan of relief for victims of automobile acci- 
dents above briefly set forth or referred to, there are some objections to its con- 
stitutionality. These may be passed over since they could be removed by constitu- 
tional amendments, if this plan should win general popular approval, whereas if 
other objections to this plan be sufficient to condemn it in public estimation, 
specifications of constitutional objections are superfluous. 

Enough has been said, it is submitted, to lead to the latter conclusion. It is not 
denied that some features in this plan may contain germs of ideas from which may 
be developed practices that would improve present conditions in some respects. But 
by and large this plan is too widely revolutionary; it goes much too far in many 
directions; in practice it would fall far short of fulfilling the promises held out for 
it; and, in lieu of such existing evils as it might alleviate, it would substitute others 


of greater magnitude. 
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LET’S LOOK 
AT THE RECORD! 


Shepard's Citations Has Been 
an Indispensable Service for 63 Years! 


There is something compelling in such a record 
of stability. 


Whether you consider the long years that 
Shepard's has been serving the American Bench 
and Bar, or simply the last six hard and difficult 
years of the depression .... the remarkably 
accurate, efficient and comprehensive service 
which Shepard gives to each subscriber, has 
been strikingly demonstrated—and recognized 
in every city and town in the United States. 


The sole idea of Shepard's Citations is to pro- 
vide the greatest protection at the lowest 
cost. This sound objective is reached through 
the greatest care in compiling and tracing the 
history and interpretation of every case and 
statute, both state and federal, by incessant and 
intelligent attention to detail and by conserva- 
tive and economical management. 


SHEPARD’'S CITATIONS 
76-88 Lafayette Street 
New York 
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EAST-WEST-NORTH: SOUTH 


A\meniorx 
| URISPRUDENGE 


HAS WRITTEN THE ANSWER TO PRESSING NEEDS 
IN THE MODERN OFFICE 





How often in the past when searching 
for authority have you wished for 


@ A modern text treatment of the law featuring accuracy of cita- 
tion, clarity of statement and thorough coverage? 


@ A scientifically arranged source of accurate information on 
every subject of the law for use in advising, briefing and oral 
argument? 

The immediate and sensational acceptance of AMERICAN 
JURISPRUDENCE can be attributed only to the fact that it 
meets these needs. 


GUARANTY also meets the needs of every budget. Dictate a short note now to either of 


q Our unusual CHARTER SUBSCRIPTION PLAN and DEFINITE COMPLETION 
the companies below. They will send you full! information. 





Published jointly and soid exclusively by 
THE LAWYERS CO-OPERATIVE PUBLISHING CO. . Rochester, N. Y. 
BANCROFT-WHITNEY CO. : . : - - San Francisco, Calif. 


























